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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction, 
following a verdict of guilty, on four counts of forgery and 
four counts of uttering in violation of §22-1401, D.C. Code, * 
as charged in an indictment filed October 35 1960. * * The 
United States District Court for the District of Columbia had 
jurisdiction under §§11-305 and 11-306, D.C. code. 

The judgment of conviction was entered and a sentence 
of three to nine years imprisonment on each of the eight counts 
of which appellant was convicted, the sentences to run 
concurrently, was imposed on January 6, 1961 (J. A. 48). 

On January 10, 1961, appellant filed in the District Court his 
notice of appeal and his application for leave to ‘proceed 
without prepayment of costs (J.A. 48). On yanuary 23, 1961, 
such leave was denied by the trial judge. On February 21, 
1961, appellant filed his Petition for Leave to appeal 
without Prepayment of Costs in this Court. By order entered 
in Misc. No. 1593 in this Court, dated May 24, 1962, this 
Court ordered that petitioner be allowed to proceed on 
appeal without prepayment of costs. Pursuant to that 

order, the record on appeal was filed on June 5, 1962. 

This Court has jurisdiction under 28 U.S.C.A. §§1291 and 
1915 and Rule 37, Federal Rules of Criminal Procedure. 


—elT <itations to the D.c.Ccode are to the 1961 Edition, 
as amended. 
** Joint Appendix, p. 1 (hereafter cited J.A. 1). 
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A. Indictment Trial: 
2nal Action No. 833-60 in the United States 
District < the District of .olumbia, appellant was 
indicted Oct '3 1960, on four counts of forgery and four 
counts of uttering in violation of Section 22 1401, D.C. Code. 
Zach of the four checks asserted to have been forged and 
uttered by appellant had been allegedly made out by appellant 
appellant having allegedly forged the name of one 
illierd as maker of each of the four checks. In uttering 
hese checks, the total amount of which was $170.00, appellant 
case had allegedly endorsed the check to a trades - 
person in exchange for cash, signing his own name in his own 
handwriting on the ba-k of each check as an endorsement (J.A.1-4) 
After appellant's motion for leave to proceed without 
prepayment of costs was granted November 23, 1960, appellant 
stood trial by jury on December 15, 1960, Judge osepn R, 
Jackson presiding. Several witnesses testified for the 
prosecution and six government exhibits were marked in 
evidence, consisting of the four allegedly forged and uttered 
checks, (Government Exhibits Nos. 1-4, J.A. 8-11, 14-16, 
19-20, 21-23, 25-26, 30-33), a sales slip of Savoy Flower Shop 
(Government Exhibit No. 5, 21-22, 32-33), and a 
handwriting specimen, Government Exhibit No. 6, consisting 
of a D.C. Police Department personal history card, 


partly printed and partly filled out in handwriting, 


containing the following statement "List other arrests: 


Arrested for checks, California, Nevada, New York". The 


Lee 


underlined words were printed; the remaining words were 


| 
asserted to be in appellant's handwriting. (J.A. 27-33) - 


B. Admission into Evidence of Government Exhibit No. 6: 

The question presented by this appeal involves the 
admission into evidence of Government Exhibit No. 6. This 
exhibit was introduced into evidence by Prosecator Harold H. 
Titus, Jr., in order to identify the handwriting on the 
allegedly forged checks (Government Exhibits 1-4) as being 
appellant's handwriting. For this purpose Detective Sergeant 
Alex K. Kapsol, of the Check and Praud Squad, D.C. Police 
Department, was called as a prosecution witness to testify 
that he personally obtained and observed the execution by 
appellant on September 2, 1960, of this handwriting specimen 
(J.A. 27-28). This specimen was then marked for identification, 
"Govt. Exhibit No. 6", and identified by Sergeant Kapsol 
(J.A. 27). Detective James T. Miller, Identification 
Bureau, D. C. Police Department, was thereupon called as a 
prosecution witness and asked questions to establish his 
qualifications as a handwriting expert. Detective Miller 
was shown Government Exhibits Nos. 1- 4 for Jaentafication and 
Government Exhibit No. 6 for identification. He then testified 
that in his expert opinion the handwriting on all these 
documents was the handwriting of the same person. |G. A. 28-31). 

At the conclusion of Detective Miller's testimony, 
Government Exhibit No. 6 was offered into evidence. The 
strenuous objection of appellants’ court-appointed trial counsel, 


Benedict F. Fitzgerald, Esq., to this action was sumariiy 


se 


overrulee by the trial judge: 


“MR. TITUS: Your Honor, I will offer in 
evidence Government's Exhibits 1 through 8. 
Correct, Mr. Clerk? 

THE DEPUTY CLERK: Correct. 

MR. TITUS: 1 through 6. 

THE COURT: Any objection? 

MR. FITZGERALD: I don't object to Exhibits 1,2,3. 
&. Objection is made to 5 and 6. 6 is objected to on 
the ground that it contains pre judicial Material which 
soult Infiame whoever woula see it, ana 1 beg Your 
Honor to Look at It ane see if that is not so. 5 is @ 
sales slip which was not purported to have been made out 
vy this defendant, andl don't see its relevancy. The 
checks are not objected to. 


THE COURT: Overruled. They may be received in 
evidence. 


(Govt. Exhibits 1 through 6 
were Received in Evidence. )" 


(3.A. 32-33, emphasis added). 


No effort was made by the prosecutor or the trial 


judge, either at the time Government Exhibit No. 6 was admitted 


into evidence, during the trial judge's instructions to the 
jury, or at any other time during appellant's trial, to strike 
the references to appellant's previous arrests "for checks" from 
the exhibit or to limit the purposes for which the jury might 
consider this evidence of appellant's previous arrests. The 
record contains no indication that Government Exhibit No. 6, once 
admitted in evidence, was ever ordered to be withheld from the 
jury's examination. Indeed, Judge Jackson stated in his charge 
to the jury: "You may also consider any exhibits which may have 
been admitted into evidence at this trial". (J.A. 36). 
Following the introduction into evidence of 
Government Exhibit No. 6, the prosecution rested. Appellant 
aid not testify in his own behalf and interposed no defence 
to the charges against him. Appellant was thereupon found 
guilty by the jury on each of the eight counts in the indictment 
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(J.A. 43-44, 47), and on January 6, 1961, he was sentenced to 
three to nine years on each count, the sentences to run 
concurrently (J.A. 48). On January 10, 1961, appellant's 
notice of appeal and application for leave to pro.eed 

without prepayment of costs was filed (5.A. 48-49), ‘and on 


January 23, 1961, such application was denied by the trial 


court. Judge Jackson did not however certify in writing that 


appellant's appeal was not taken in good faith. 
Cc. Post-trial Chronology: 

On February 21, 1961, appellant filed his petition 
for leave to appeal without prepayment of costs in this Court. 
By Order entered in Misc. No. 1593 in this Court on April 10, 
1961, this Court appointed counsel herein to represent 
appellant. By Order entered in Misc. No. 1593 on June 
23, 1961, this Court ordered that a stenographic transcript 
of appellant's trial be furnished appellant at the expense of 
the United States. 

On July 28, 1961, in Misc. No. 1593 counsel for 
appellant herein filed his Memorandum in support of appellant's 
petition for leave to appeal in forma pauperis (hereinafter 
called "counsel's Memorandum") asserting substantially the 

same question as that set forth at the beginning | of this 
prief, plus a question as to the authority of Judge Jackson 
to preside over appellant's trial, which question was 


resolved against appellant by the decision of the United States 


Supreme Court in Lurk v. United States, 30 L.W. 4505, on 
June 25, 1962. By Order entered in Misc. No. 1593, on 
September 1, 1961, this Court ordered that appellant's 


petition for leave to appeal in forma pauperis be held in 


abeyance pending review by the United States Supreme Court 


of this Court's decision in Lurk v. United States, No. 16407, 
June 22, 1961, 111 U.S. App. D.C. 238, 296 F.2d 360, (which 
gecision was affirmed by the Supreme (ourt's June 25, 1962, 
decision in the Lurk case, supra). 

On February 12, 1962, appellant filed an Election 
against Service of Sentence in the District Court and on 
February 23, 1962, he applied for bail to that Court. Such 
application was denied by Judge Jackson on March 13, 1962, and 
appellent thereupon applied for bail to this Court which by 
Order entered March 29, 1962, in Misc. No. 1593, denied the 
application, one judge dissenting. On May 3, 1962, appellant 
applied for bail to the Honorable Earl Warren, Chief Justice 
of the United States Supreme Court, in his capacity as Circuit 
Justice for the District of Columbia Circuit. 

On May 11, 1962, Chief Justice Warren ordered that 
appellant be admitted to pail pending appeal conditioned upon 
the posting of a good and sufficient bail bond in the sum of 
One Thousand Dollars ($1000.00). In a contemporaneous 


opinion the Chief Justice commented at length with respect 


the questions then presented by this appeal, concluding: 


"The applicant has b-en continuously 

incarcerated sin-e December 1960 on a conviction yet 
to be reviewed by the Court of Appeals. This Court's 
decision in Lurk v. United States, 365 U.S. 712, 81 
$.Ct. 1229, 6 L.Ed. 2a 845, rendered prior to the 
date on which applicant's counsel filed his 
memorandum in support of the motion for leave to appeal 
in the Court of Appeals, was clear precedent that this 
applicant's motion to proceed in forma pau eris should 
have been granted on the second issue raised in counsel's 
memorandum. Our decisions in Ellis v. United States, 
356 U.S. 674, 78 S.Ct. 974, 2 L.Ed. 2d 1060, and Coppedge v 
United States, 369 U.S. , 82 S.Ct. 917, also indicate 
that the applicant's motion for leave to appeal in forma 
pauperis should have been granted long ago as to the 

rs Saue. There is no adequate reason why initial 
appellate review of applicant's case should not have been 
completed by this time." Leigh v- United States, 82 S.Ct. 
994, 996-7 (1962). 


on May 16, 1962, petitioner filed in Misc. No. 1593 
a Motion to Grant Petition for Leave to Appeal in Forma 
Pauperis, citing the Chief Justice's opinion. By Order 


entered on May 23, 1962, in Misc. No. 1593 this Court ordercde 


that appellant be allowed to proceed on appeal without 


prepayment of costs. Appellant has not as yet been 

able to raise the necessary collateral to post the $1000.00 
bail bond fixed by the Chief Justice and accordingly is still 
confined at the District of Columbia Jail, having been 
continuously imprisoned since before his conviction on 


December 15, 1960. 


STATUTES INVOLVED 


Section 22-1401, D.C. Code provides: 


“Whoever, With intent to defraud or 
injure another, falsely makes or alters any 
writing of 2 public or private nature, which might 
operate to the prejudice of another, or passes, 
utters, or publishes, or attempts to pass, utter, or 
publish as true and genuine, any paper so falsely 
made or altered, Knowing the same to pe false or 
forged, with the intent to defraud or prejudice the 
right of another, shall be imprisoned for not less than 
one year nor more than ten years. (Mar. 3, 1901, 
31 Stat. 1326, ch. 854, §843.)" 


STATZMENT OF POINTS ! 
Se Se | 


| 
1. The admission into evidence by the trial 


judge of Government Exhibit No. 6, containing written 


reference to appellant's previous arrests "for checks", 


constituted reversible error. * 


* In his Statement of Points filed herein on June 15; 
1962, appellant stated a second point then presented by 
this appeal as follows: “The trial judge, the Honorable 
Joseph R. Jackson, a2 retired Judge of the United States 
Court of Customs and Patent Appeals, was improperly 
assigned to conduct and had no authority to preside over 
petitioner's trial." This point was resolved against 
appellant by the decision of the United States Supreme 
Court in Lurk v. United States, 30 L.W. 4505, on June 
25, 1962. 


SUMMARY_OF ARGUMENT 


A. The introduction into evidenve by the Prosecution, 


over strenuous defense objections, of Government Exhibit 


No.6, containing the written statement "Tist other arrests: 


arrested for che.ks, alifornia, Nevada, New york", 

without any stated purpose other than to exemplify appellant's 
handwriting and without any effort by the prose.ution, or the 
trial judge to limit its inflammatory effect, was plainly 
erroneous. The prosecution is not permitted in its case- 
in-chief to introduce evidence of other offenses committed by 
the accused or any evidence of the accused's evil character 
in order to esteblish the probability of his guilt. This 
doctrine applies to evidence of an accused's previous 

arrests. This Court has so held in Hachet v. United States, 
54 App. D.C. 43, 293 Fed. 1010 (1923), as regards evidence 

of an accused's previous arrest for an offense similar to that 
under which he is prosecuted. Elsewhere this doctrine has 
been extended further to prohibit reference even to an 
unexplained prior arrest. See United States v. James, 208 
F.2d 124 (2d Cir., 1953). The admission of Government Exhibit 
No. 6 against appellant herein involved an even more 

flagrant violation of this rule than the cases cited since 

(1) the evidence 4ntroduced of previous arrests related to 
decidedly similar or identical offenses to the ones for which 
appellant was on trial, (z) the evidence of arrests 
introduced referred to at least three separate arrests in such 


widely separated jurisdictions as alifornia, Nevada and New 


10 - 


York; and (3) the evidence of previous arrests was set 


forth in what was asserted to be appellant's own 
handwriting and thus was presented in the most credible and, 
therefore, prejudicial form possible. ; 

B. This plain error requires reversal of appellant's 
conviction under the "substantial rights" test of ‘Rule 52, 
Federal Rules of Criminal Procedure, even though the 
prosecution may have otherwise presented sufficient evidence 
to establish the appellant's guilt. Hachet v. United States, 
supra, United States v. James, supre. Since "one cannot say 
with fair assurance, after pondering all that happened, without 
stripping the erroneous action from the whole, that the 
judgment was not substantially swayed by the error, it is 
impossible to conclude that substantial rights were not 
affected." Kotteakos v. United States 328 U.S. 750, 764-5 
(1946). The admission against appellant of evidence of his 
previous arrests "for checks", for the ostensible purpose of 
exemplifying his handwriting, constituted a flagrant violation 
of his right to a fair and impartial trial. Accordingly, his 


conviction cannot stand. 


ARGUMENT 


THE ADMISSION INTO EVIDENCE BY THE TRIAL JUDGE OF 
GOVERNMENT EXHIBIT NO. 6, CONTAINING WRITTEN REFERENCE 

TO APPELLANT'S PREVIOUS ARRESTS "FOR CHECKS", CONSTITUTED 
REVERSIBLE ERROR. 


A. The introduction into evidence by the Prosecution, 
over strenuous defense Objections, or Government Bxhibit No. ix 
containing the written statement "Tist other arrests; 


arreste or checks, Ca ornia, Nevada, New York , without 
Stated purpose other than to exemplity appellant's 


an 

Randwritt and without any effort by the prosecution or 

the trial iaice to limit its inflammatory eirect, was piainly 
srrone i The prosecution is not permitted 1 nits case- 

Thier to introduce evidence of other arrSnses committed by 

the accused or any evidence of the accused's evil chseeen 
35 s e proba ity 0 1s gu 

a Ties to evidence of an accused's pr :% 


Was on trial, 
rererrea to at least ee separate arrests in suc 
Separated jurisdictions as California, Nevada and New york, 


and (3) the evidence or previous = was set forth in what 
was asserte appellant's own Writing an us was 


presented in the most credible and, erefore, prejudicia 
form possible. 


This’ Court has observed in the past that "The 


general rule 4s that upon the trial of an accused person the 


prosecution may not 4ntroduce evidence of another offense 


wholly independent of the one charged." Fairbanks v. 
United States, 96 U.S. App. D.C. 345, 347, 226 F 2a 251 
(1955), see generally 1 Underhill's Criminal Evidence (5th 


eee 


Baition, 1956/1962) Section 205. No resort may be made by the 
prosecution in its case-in-chief "to any kind of evidence 

of a defendant's evil character to establish the | 
probability of his guilt": 


"Not that the law invests th 
acter, 


disposition and repu 
The State may no 


logically 
probable 
rejected 
contrary, it is said to weig 
and to so overpersuade them 
bad general record and deny him a fair op 
defend against a particular charge. The over- 
riding policy of excluding such evidence, despite its 
admitted probative valve, is the practical experience 
that its disallowance tends to prevent confusion of 
issues, unfair surprise and undue prejudice. 
Michelson v. United States, 335 U.S. 70, 475 (1948) 
(footnote citations omitted). 
| 
Since "Arrest without more may nevertheless impair or cloud 


one's reputation", Michelson v. United States, supra, p.48e, 
evidence of an accused's previous arrests is inadmissible in 
the prosecution's case-in-chief. 

This Court so held in Hachet v. United states, 54 


App. D.C. 43, 293 Fed. 1010 (1923). In that case involving 


a prosecution for larceny, two police officers testified that 


them that he had previously 
been arrested before 1n Philadelphia for larceny. The 
Court held this evidence of the accused's “criminal 


propensities” to be incompetent and reversed his conviction. 


See also: Billings v. United States, 42 App. D.c. 413 (1911) 


where the admission of evidence that the accused had falsely 
genied having ever been arrested was held to be reversible 
error; and United States v. James, 208 F 2a 124 (2d Cir., 
1953), where the admission of testimony as to a previous 
arrest of the accused was hela to be reversible error, the 
court commenting as follows: 
"phe appellant did not testify and no 
evidence to show his unsavory character was aamissible, 
not because of its irrelevance, but because of a 
agominant, policy which recognizes that what tends to 
shows [sic] 2 likelihood that the accused had flouted 
the law at some other time is too apt to be given undue 
ana to prejudice his right to a fair 
t charge. Michelson v. United States, 
69 S.Ct. 213, 93 L.Ed. 168; 
1h2 U.S. 450, 12 S.Ct. 292, 35 
v. Modern Reed & Rattan Co. 
" (208 F 2d at p.124). 
Prior to submitting his aforesaid Memorandum in 
Misc. 1593, counsel for appellant 4nterviewed both the trial 
judge and the prosecutor at appellant's trial as to the 
circumstances under which Government Exhibit No. 6 was offered 
and admitted into evidence. Each voiced the conjecture that 
this handwriting specimen might have been marked in evidence 
solely for exhibition to handwriting expert Miller (J.A. 27-33), 
~~ 


and that the exhibit was never shown to the jury. The 


transcript of trial, however, provides no support for this 
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surmise. Government Exhibit No. 6 was not even offered and 


admitted into evidence until after the handwriting expert had 
compared the handwriting on the profferred exhibit and the 
allegedly forged checks (J.A. 28-33). The only purpose that 
could have been served by introducing Government Exhibit No. 6 
4nto evidence after the handwriting expert had made his 
comparison, was to let the jury make its own comparison of 
the handwriting exhibit ana the checks. Judge Jackson indeed 
instructed the jury in his charge that it could consider 
any exhibits admitted into evidence at the trial. |(J.A. 36). 
It was during this consideration by the jury, of course, that 
th. words "List other arrests: Arrested for checks: 
California, Nevada, New york", must have lept out at the jury 
from the rather brief handwriting sample aamitted in evidence 
as Government Exhibit No. 6. | 

Prosecutor Titus stated during counsel's 
investigation that he would not have introduced evidence of 
appellant's previous arrests to prove any intent,’ scheme or 
plan of appellant to forge and utter checks. The transcript 
of trial confirms (J.A. 27-33) that absolutely nol effort was 
made to introduce the evidence of appellant's previous 
arrests for any of the purposes for which evidence of other 
offenses may under proper factual circumstances be introduced.* 
No attempt was made by Prosecutor Titus to demonstrate that 


¥ For a summary of the purposes for which proof, of other offense 


may under proper factual circumstances be introduced into 

evidence against an accused see l Underhill, op.cit., Sections 

205-212, see also Bracey V- U.S., 79 U.S. APP. LC. 23, 4c F.2d 

z Gees Harper Vv. U.5., 09 U.S. App. D.C. 324, 239 F.2d g45 
1956). 
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this highly inflammatory evidence of appellant's other 
offenses was relevant to the res gestae of any of the 
offenses charged, to any scheme or design of appellant to 
forge and utter checks, to appellant's alleged intent to 
defraud, or to appellant's identity as the perpetrator of 
the alleged offenses; consequently no argument on the pros 
ana cons of such an attempt was conducted below. As was the 


_ase in United States v. Apuzzo, 245 F.2d 416, 421 (2d Cir.) 


1957), cert. denied, 355 U.S. 831, the question of the 


possible admissibility of this evidence for any such purpose 
was never reached. Since appellant did not testify during the 
trial, evidence of his other offenses was not admissible to 
impeach his credibility as 2 witness. 

There was absolutely no necessity at appellant's 
trial for the prosecution to offer evidence of appellant's 
previous arrests for checks in order to introduce a specimen 
of his handwriting for the jury's consideration. Other 
samples of his handwriting must certainly have been available 
to the prosecution. Even if this were not the case, the 
reference on Government Exhibit No. 6 to appellant's previous 
arrests could have been cut out or otherwise obliterated 
without impairing the handwriting-comparison purpose that 
Government Exhibit No. 6 was supposed to perform. * 

—¥ The United States Attorney in his Opposition to counsel's 
Memorandum, filed August 10, 1961, in Misc. No. 1593, stated 
that the handwriting specimen was relevant evidence which 
aid not become incompetent merely because it incidentally 

(continued on bottom of p.17) 


SAG. 


Once in evidence - over strenuous defense 
objections - no effort was made by either the prosecutor or 
the trial judge to limit the purposes for whi-h the evidence 
of appellant's previous arrests could be considered iby the 
jury. The jury was permitted to assume that the evidence before 
4t of appellant's previous arrests "for checks" in california, 
Nevada and New York was proper evidence which it could consider 
in determining appellant's guilt or innocence. The error 
involved in so admitting this evidence of appellant's other 


offenses could not be more plain. 


B. This plain error requires reversal of appellant's 
conviction under e “supstantial © ts" test oO ule > 
eaera ules oO rimina roceaure even () ; prosecution 
ma ave otherwise presented $ icient evidence to es s 
oh Tiant’ ie Hachet United svates, 


1. 5 achet v. Unite suprea . 


e appe ant's & 


(footnote continued from bottom of p.16) 
might indicate the commission of prior offenses Bae appellant, 


citing Tinkle v. United States, 254 F.2d 23, 29 th Cir., 1958), 
and ay -v. United States, 109 F.2d 704 (8th Cir., 1952). 
But lication of this doctrine is (1) a 

e which inc 


to prote 
previous erimi the court commented in the 
case, supra, inherent in this doctrine: 


n 4% * * is the responsibility of the trial 

court as a matter of discretion or exercised judgment 
in relation to whether the evidence is necessary or should 
be permitted in the particular situation - as, for example, 
where other sufficient evidence to establish the fact to 
which the extra-incriminating evidence is relevant may be 
readily available, or where the fact has already been 
sufficiently otherwise established so that the extra- 
incriminating evidence will merely serve an unneeded 
corroborative function. cf. Michelson v. United States, 
335 U.S. 469, 480, 69 S.Ct. 213, 221, 93 L.Ed. 168; 
Eagles v. United States, 25 F.2d 546, 548, 58 App. D.C. 122." 
(199 F.2d, at p.707.) 

| 

| 

| 


revious arrests 
in. is handwriting 


or e ostensible purpose 0 exemplify 3 
cOMSTISUted 2 2g rant violation oO $ rig © a fair and 
mpartia rial. Acco ¥ S$ conviction cannot Ss . 


Rule 52, Federal Rules of Criminal Procedure, 
provides that any error "which does not affect substantial 
rights shall be @isregarded". Unless this Court finds on 
appeal that the erroneous admission into evidence of that 
portion of Government Exhibit No. 6 referring to appellant's 
previous arrests for checks in three jurisdictions, could 
not “have possibly influenced this jury to reach an 
improper verdict", Lutwak v. United States, 344 U.S. 604 

1952), then appellant's conviction must be reversed. 

This Court has held that the admission into evidence 
ef testimony by an erresting officer that the accused had 
admitted upon her arrest that she "was the same Zora E. 
Plagler who was arrested in New York several years ago", 
such statement being qualified by the words, “it had nothing 
to do with ‘this case'”, constituted harmless error. 

Howe v. United States, 61 App. D.C. 8, 56 F.2d 305 (1932). 

In Hachet v. United States, supre, however, where the erroneous- 
ly admitted testimony related to the accused's previous 

arrests for a similar offense, as is the case here, this 


Court found prejudicial error, reversed the accused's 


conviction and awarded a new trial, stating: 


“There was no issue as to appellant's 
identity; he did not testify, and yet the Government 
was permitted to place before the jury evidence 
tending to show that he was 2 man with a criminal 
record. While there may have been, and probably was, 
competent evidence warranting conviction, it! would be 
going far to say that appellant was not prejudiced 
by the admission of this incompetent evidence. He 
was entitled to a fair and impartial trial, and that 
he could not have, after it was made to appear, 
through the 4ntroduction of incompetent evidence, that 
his picture adorned the rogues' gallery, in connection 
with his arrest in Philadelphia for a similar offense, 
in other words that, with criminal propensities, he 
had operated elsewhere and under another name." (293 
Fed., at p.1012). 


In United States v. James, supra, the United States 
Court of Appeals for the Second Circuit held that, the 
admission into evidence of a policeman's statement that the 
accused “told me that he had been arrested on the night of 
January 3, 1952", constituted reversible error, commenting: 


"Me effect of the introduction of this 
testimony was too clearly to show a proclivity to 
commit crime and thus blacken, to his prejudice, the 
character of the appellant, who did not by | 
testifying make that an issue, to permit the erroneous 
admission of it to pass as harmless error. ‘United 
States v. Krulewitch, 2 Cir., 145 F.2d 76, 156 A.L.R. 
337, Paris v. United States, 8 cir., 260 F: 529. 
Coulston v. United States, 10 Cir., 51 F.2d 178." 

(208 F.2d, pp.124-5). 


The test to be applied by this court in deciding 


whether the admission of evidence of appellant's previous 


offenses in this case was harmless or prejudicial to the 


sed has been stated by the United States Supreme 


Court as frollows: 


“tr, when all is said and done, the 
conviction is sure that the error aid not 
- influence the jury, or had but very slight effect, 
the verdict and the judgment should stand, except 
perheps where the departure is from a 
= constitutional norm or 2 specific command of 
Congress. Bruno v. United States, supra, 308 U.S. 
at page 294, 60 S.Ct. at page 200. But if one 
My cannot sey, with fair assurance, after ponder. 


erroneous action from the whole, v e ju ent 


no tected. T nquiry canno e merely whether 
- there was enough to support the result, apart from 
the phase effected by the error. It is rather, 
even so, whether the error itself had substantial 


.. influence. If so, or if one is left in grave doubt, 


the conviction cannot stand." Kotteakos_ v. United 
States, 328 U.S. 750, 764-5, (1555). ootnote 
* itetion omitted, emphasis added. 


Counsel submits that the admission into evidence, 
over defense objection, of Government Exhibit No. 6, 
containing the written statement asserted to be partly in 
appellant's handwriting, "rast other arrests: Arrested 
- for checks, California, Nevada, New York", was error of the 
most prejudicial sort. Surely, after the jurors saw this 
evidence - without the benefit of any instruction from the 
trial judge that it was to be disregarded or limited to any 
specific purpose - the jurors must have abandoned any efforts 


they might otherwise have made to challenge the credibility 


of prosecution witnesses or to question whether the 
\ 
appellant really intended to defraud the persons to whom 


he allegedly presented forged checks. Under these 


circumstances one cannot say “with fair assurance" that the 


jurors ' judgment was not swayed by this erroneously admitted 


testimony. 
This being the case, the admission into 


evidence of Government Exhibit No. 6 was plain error which 


{au 


aaversely affected appellant's “substantial right 
provided by Rule 52, Federal Rules of Criminal Procedure. 


as 


Accordingly, under the test set forth in Kotteakos v. 
United States, Supra, appellant's conviction "cannot 


stana". 


CONCLUSION 


For the reasons stated, the judgment and 
viction in Criminal Action No. 833-60 in the District 
Court should be reversed and remanded with instructions 
new trial on the charges set forth in the 
_ if the United States should desire such 2 


new trial despite the facts that (1) the appellant has 


been imprisoned since before December 15, 1960, the date 


of his trial, thet is, for more than one and one-half 
years; and (2) the total amount of the allegedly 


forged checks was $170.00. 


Respectfully submitted, 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 

Does not the admission into evidence of a specimen of 
the appellant's handwriting, (Government Exhibit No. 6) 8 
portion thereof in appellant’s own handwriting stating that he 
had previously been “arrested for checks, California, Nevada, 
New York.” constitute harmless error under Rule 52(a) of the 
Federal Rules of Criminal Procedure where there is no showing 

’ that the statement was ever read to the jury or that the exhibit 
was ever shown to the members of the jury. 


Counterstatement of the Case. 
Testimony at Trial 

Statutes Involved 

Summary of Argument 
Argument: 

I. There is no affirmative showing that the evidence objected 
to as prejudicial by the appellant was in fact prejudicial, 
or that it ever came to the knowledge or attention of the 
jury in any way 

TI. The handwriting specimen was relevant evidence and it does 
not become incompetent merely because in a portion thereof 
it may incidentally indicate prior arrests of the appellant. 
Its introduction into evidence constituted, at most, harm- 
less error. 

Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17066 


Ricuarp E, LeicH, APPELLANT 
v. 


Unirep SraTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged with violations of 22 D.C.C. 1401 in 
an eight (8) count indictment filed October 3, 1960 (Forgery 
and Uttering) (JA 1-4). He was arraigned on October 7, 1960, 
and entered a plea of not guilty (JA 5). Subsequently, on 
December 15, 1960, the appellant was tried by a jury (JA 5) 
who returned a verdict of guilty as indicted (JA 43, 44,47). He 
was sentenced to a term of imprisonment of from three (3) to 
nine (9) years on each of the eight counts, the sentences to run 
concurrently (JA 48). 

On May 16, 1962, petitioner filed a Motion To Grant Petition 
For Leave to Appeal in Forma Pauperis. This Court granted 
the motion and appellant was permitted to proceed on appeal 
without prepayment of costs. 


TESTIMONY AT TRIAL 


Mr. Ben Hilliard, Jr., manager of the Bell Haven Country 
Club, Alexandria, Va., testified (JA 5-12) that he had em- 
(1) 


» 
ployed the appellant one or two days prior to April 15, 1960. 
This employment was terminated around June 3, 1960. Hil- 
liard stated that Government's exhibits 1, 2,3 & 4 for identifica- 
tion (JA 1-4), alleged to be checks drawn on American Security 
& Trust Company, did not contain any handwriting of his, 
although his name appeared thereon as maker. He did not 
give anyone permission to sign his name as maker of any check 
and neither he nor the Club had an account with American 
Security & Trust Co.. Washington, D.C. 

Mitchell G. Sabogh testified (JA 13-17) that he “helped out” 
part time at the Piccolo Restaurant. 5600 Connecticut Avenue. 
Northwest, Washington. He identified appellant as a customer 
of the Restaurant who came in on the evening of June 19, 1960 
and presented a check (Government’s exhibit number 1) for 
cashing at that time. Appellant told him the check had been 
given him by the Bell Haven Country Club where he worked, 
for travel expenses. and placed his indorsement, “Richard 
Leigh.” on the back of the check, in Mr. Sabogh’s presence. 
The latter recalled the check. with a notation from the bank, 
being returned marked “cannot identify or locate account.” 

Mr. John Timothy Harvey. the manager of the Tivoli 
Restaurant located at 1225 Wisconsin Avenue, Northwest, Dis- 
trict of Columbia (JA 18-21). identified Government’s exhibit 
number 2 as a check for $25 containing his indorsement on the 
reverse side as deposited to the credit of the Tivoli Restaurant. 
Mr. Harvey indicated that on June 22, 1960, he approved the 
check for cashing by the bartender after it was tendered by 
appellant whom he knew as a customer. He stated he did not 
see the appellant sign the check. He also testified the check 
was returned to the Restaurant with the notation “Cannot 
identify.” 

Mrs. Chloe M. Calongne testified (JA 21-24) that she and 
her husband were co-owners of the Savoy Florist’s located at 
2608 Connecticut Avenue, Northwest, Washington. Appellant 
presented Government’s exhibit number 4, a check drawn on 
American Security in the amount of $25, to her as payment for 
flowers which he purchased from the store. She gave appellant, 
@ customer of about 4 occasions, the flowers and change and 
made out a sales slip as a record of the transaction (Govern- 
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ment’s exhibit number 5). The check was not endorsed by 
appellant, in her presence, but was presented to her on July 7, 
1960, and subsequently it was returned to her with the notation 
“cannot identify or locate account.” 

Mr. Lester Harry Robbins, manager of Karl’s Cater’s, In- 
corporated, 2643 Connecticut Avenue, Northwest, District of 
Columbia, next identified Government’s exhibit number 3, as 
a $35 check drawn on the American Security and Trust Co., and 
presented by the appellant to him, for $6.00 in merchandise 
and the balance of cash, on June 28, 1960 (JA 25-26). The 
check presented by the appellant, a customer of some time, was 
returned by the bank with a notation that they could not 
identify or locate the account. The check was not signed in his 
(Robbin’s) presence. 

Detective Sgt. Alex Kapsol of the Check and Fraud Squad 
testified (JA 27-28) that the appellant was in his custody on 
September 2, 1960 and voluntarily gave him a specimen of his, 
the appellant’s, handwriting on a card which was identified as 
Government’s exhibit number 6 (JA 45) for identification. 
Detective James Miller, of the Identification Bureau, Metro- 
politan Police Department, an expert in the field of hand- 
writing analysis, testified (JA 28-32) that he obtained the card 
specimen of appellant’s handwriting (Government's exhibit 
number 6 for identification) from Sergeant Kapsol and com- 
pared it to the handwriting of the maker on the 4 checks iden- 
tified as Government’s exhibits 1 through 4. He testified that 
the name appearing on each of the checks as maker, “Ben Hil- 
liard Jr”, was the same as that, and the persons writing each 
was the same as that, appearing on the specimen handwriting 
card voluntarily filled out by the appellant. He noted that 
the continental European style of the appellant’s handwriting 
as it appeared on the specimen card, appeared in the formation 
of the letters in the signature “Ben Hilliard Jr.” appearing on 
the checks. 

Detective Miller further testified that the indorsements 
“Richard Leigh” appearing on the reverse of the 4 checks was 
definitely the normal and natural written signature of the 
appellant and was the same as that of the person whose hand- 
writing appeared on the specimen card. Counsel for appellant 
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did not cross-examine Detectives Miller or Kapsol, Mr. Rob- 
bins. nor Mrs Cslongne, and his cross-examination of wit- 
nesses. Hilliard. Sabogh and Harvey was directed mainly to 
the drinking habits of the appellant. 

Government's exhibits 1 through 6 were introduced in evi- 
dence over the objection of appellant's counsel.* 

At the specific request of his client (JA 35), appellant’s 
counsel did not enter an argument? In view of this, the Gov- 
ernment submitted the case to the jury without final argument. 

No instructions were requested by either counsel. 

In the course of his charge to the jury. the trial judge indi- 
cated, among other things, that the jury “may” consider ex- 
hibits submitted into evidence at trial.’ On the other hand, he 

utioned the jury about his ruling with respect to objection of 
counsel.‘ and the effect of expert testimony on their delibera- 
tions (JA 42). 


*The JA R-B: 

“Mr. Trrvs: Your Honor. I will offer in evidence Government's Exhibits 1 
throuch & Correct, Mr. Clerk? 

The Drercry Curex: Correct. 

Mr. Trrvs: 1 throush 6. 

The Covet: Any objection? 

Mr. Frrzcezaro: I don’t object to Exhibit 1, 2,3,4. Objection is made to 
Sand6& 6 is objected to on the ground that it contains prejudicial material 
which would inflame whoever would see it; and I beg Your Honor to look at 
it and see if that is not so. 5 isa sales slip which was not purported to 
have been made ont by this defendant, and I don’t see its relevancy. The 
checks are not objected to. 

The Covet: Overruled. They may be received in evidence. (Gov't. Ex- 
hibits 1 through 6 were received in evidence.) 

Mr. Trrvs: The Government rests its case, Your Honor. 

The Cocer: Mr. Fitzgerald, it is up to you now. 

Mr. Firzorzato: No defense.” 

7JA BD: 

“The Cocer: Mr. Fitzgerald, are you doing this of your own volition or 
by direction of your client? 

Mr. Frrzcrzatp: By direction of my client.” 

"JA BH: 

“You may alum consider any exhibits which have been admitted into 
eridence in this trial.” 

“JA BS: 

“Upon allowing testimony or other evidence to be introduced over the 
odjection of counsel, the Court does not indicate any opinion as to the weight 
or effect of such evidence.” 


ry) 


At the termination of his general charge (JA 42), the tnal 
judge at the bench inquired if there were any objections of coun- 
sel and both counsel answered negatively. Before sending the 
jury to retire for deliberations, the trial judge directed them to 
take a copy of the indictment with them. 


STATUTES INVOLVED 
Title 22, District of Columbia Code, Section 1401 provides: 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or private 
nature, which might operate to the prejudice of another, 
or passes, utters, or publishes, or attempts to pass, utter, 
or publish as true and genuine, any paper so falsely 
made or altered, knowing the same to be false or forged, 
with the intent to defraud or prejudice the right of 
another, shall be imprisoned for not less than one year 
nor more than ten years. 

Title 28, United States Code, Section 1731 provides: 

The admitted or proved handwriting of any person 
shall be admissible. for purposes of comparison, to deter- 
mine genuineness of other handwriting attributed to 
such person. 

Title 2S, United States Code, Section 2111, provides: 

On the hearing of any appeal or writ of certiorari in 
any case, the court shall give judgment after an exami- 
nation of the record without regard to errors or defects 
which do not affect the substantial rights of the 
parties. * * * 

Title 28, Rule 52(a). Federal Rules of Criminal Procedure. 
provides: 

Any error, defect, irregularity or variance which does 
not affect substantial rights shall be disregarded. 


SUMMARY OF ARGUMENT 


The introduction into evidence of a known specimen of peti- 
tioner's handwriting which contained. among several other 
649074—62——2 
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entries. 8 passage in appellant's own handwriting indicating he 
had been “arrested for checks” in three other jurisdictions does 
not constitute reversible error. There is no affirmative show- 
ing in the record that the jury was ever read the contents of 
Government's Exhibit Number 6 or that they saw the specimen 
handwriting card at all. let alone that portion objected to as 
inflamatory. Since the appellant has the burden of showing 
substantial error. any error with respect to the introduction 
of exhibit 6 into evidence here is harmless. The introduction 
of the specimen handwriting card into evidence. was for the 
sole purpose. as appellant’s own inquiries of the prosecutor 
reveal? of using it as relevant evidence, ie., as @ necessary 
adjunct to the testimony of expert witness Miller after it had 
been identified by Detective Kapsol as being filled out by the 
appellant in the latter's presence. Counsel for the appellant 
did not challenge the validity of the handwriting while object- 
ing to the introduction of the exhibit in only general terms and 
without asking for limiting instructions or procedures to delete 
the objected to passage from the card prior to its introduction. 
Since the handwriting specimen was relevant evidence, its 
introduction does not constitute substantial or reversible error 
merely because it incidentally indicated the prior arrests of the 
appellant. Also. since the evidence of appellant’s guilt was 
strong and convincing and not rebutted by appellant, and since 
in fact no defense was put on by the appellant, the mere pos- 
sibility that the jury may have been made aware of the appel- 
lants prior arrests does not constitute other than harmless error. 

Because of the overwhelming evidence of guilt of the appel- 
lant. and because of other factors as noted above, even if the 
jurors had seen the objected to portion of exhibit 6 it was 
not such as to come within the rule in this jurisdiction that 
evidence of another offense, wholly independent of the 
one charged in the particular case, is inadmissible. Any 
error that oceurred here, if any, comes within the purview of 
Rule 52(a), Federal Rules of Criminal Procedure, i.e., a harm- 


* slag, appellant's inquiries of the trial Judge reveal that thix was hin 
understanding of the use of Government's exhibit: number 6 In this case, 
(Appellant's Brief p. 14.) 
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less error that did not affect the substantial rights of the appel- 
lant, since no infringement of a Constitutional right was 
involved here. 


I. There is no affirmative showing that the evidence objected 
to as prejudicial by the appellant was in fact prejudicial, 
or that it ever came to the knowledge or attention of the 
jury in any way 


An extensive examination of the record in this case fails to 
reveal a shred of evidence that the contents of Government's 
Exhibit Number 6 was ever read to, seen, or otherwise brought 
to the attention of the jury asit related to the written statement 
of appellant that he had been previously “arrested for checks, 
California, Nevada, New York.” 

In fact, what indications there are. in the record. indicate 
otherwise. Counsel for the appellant at trial (see footnote 2) 
made particular objection to the jury “seeing” the exhibit. 
Since this objection was made after witnesses Miller and Kap- 
sol had finished testifying and just immediately prior to the 
Government resting its case, it is safe to assume that the exhibit 
here in issue was neither read nor shown to the jury up to this 
point. And, in fact, appellant’s entire point on appeal appears 
to concede that the exhibit was never read to the jury. but 
appeals only on the point of the inflamatory effect of those who 
would “see” the exhibit. Appellant's counsel himself indicates 
both in his Motion to direct the Preparation of Transcript of 
Trial at the Expense of the United States (p. 5), and his Memo- 
randum in Support of Petition for Leave to Prosecute an Ap- 
peal in Forma Pauperis (p. S-9) that his interviews with the 
trial judge and government counsel below reveal that it is their 
recollection that the exhibit was introduced. and accepted, in 
evidence only as it was relevant. to the testimony of the hand- 
writing expert and that it was never shown to the jury. It is 
true as appellant's counsel noted in his aformentioned Memo- 
randum (p. 9) that the “transcript discloses, however. that 
prosecution exhibit number 6 for identification was received in 
evidence without restrictions, and over objections, after tt had 
served this very limited purpose.” [Emphasis supplied. ] 


The very most that appellant claims in this Court is that 
there was a possibility, ie. that it may or may not have occurred 
that members of the jury “saw” the exhibit, presumably, after 
the odjection was made to the trial judge. and more particularly 
that they may have seen the statement of the appellant relating 
to his prior arrests.* 

It is submitted that appellant's claim does not obtain the 
standing of probability. i.e.. his claim is not supported by evi- 
dence strong enough to establish a presumption, and for that 
reason his claim must fail. It is submitted that the appellant’s 
claim of reversible error must fail for the reason alone that he 
does not carry the burden of showing that prejudice resulted 
from what is alleged to be an error of the trial court. This 
Court in Starr v. United States. 105 U.S. App. D.C. 91, 264 F. 
2d 377 (1958) made clear who has the burden of showing 
prejudice in cases similar to that here. The Court there 
quoted with approval Palmer v. Hoffman, 318 U.S. 109, 116 
(1943) where it states: 


Mere “technical” errors which do not “affect sub- 
stantial rights of the parties” are not sufficient to set 


aside a jury verdict in an appellate court. * * * He 
who seeks to have a judgment set aside because of an 
erroneous ruling carries the burden of showing that 
prejudice resulted. 


This Court then went on to add that this rule laid down by the 
Supreme Court applied in criminal cases unless, as it is sub- 
mitted is not the case here, a constitutional right is infringed. 
A showing of a mere possibility of error, as appellant does here, 
is not enough. 

Appellant’s counsel relies on the case of Kotteakos v. United 
States, 328 U.S. 750 (1946) as one of his chief authorities. Yet, 
that case. it is submitted, also places on the appellant a burden 
which in this case he has not sustained. The Court there 
traces to some extent the legislative history of the harmless 
error provisions of the predecessor statute to 22 U.S.C. 2111 

“It is wubmitted that appellant’. quotation in his brief (p. 18) of the case 


of Lutwak v. United Staten, JA4 U.S. 604 (1952) puts an erroncous con- 
struction on the law as to where the burden lex in thin case. 
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(see statute quoted earlier), and an attempt is made to set 
standards in an area where standards are difficult to set. The 
Court there dealt with the probability of error in the case and 
held, that where it is “highly probable” that error had substan- 
tial and injurious effect or influence in determining a jury’s 
verdict, there is grounds for reversal. And, the main thrust of 
the case was to try to set limits of technical as opposed to sub- 
stantial or material errors within such limits as possible. In 
speaking of who has the burden in cases, similar to the instant 
case, of either establishing error or sustaining the verdict, it is 
stated in the Kotteakos case pp. 762, 763: 


Indeed, according to their [legislative sponsors] ex- 
plicit statement, whether the burden of establishing 
that the error affected substantial rights or, conversely, 
the burden of sustaining the verdict shall be imposed, 
turns on whether the error is “technical” or is such that 
“Sts natural effect is to prejudice a litigant’s substantial 
rights.” Indeed the statement, in entire accord with the 
letter and spirit of § 269, is an injunction against at- 
tempting to generalize broadly, by presumption or 
otherwise. The only permissible presumption would 
seem to be particular, arising from the nature of the 
error and “its natural affect” for or against prejudice in 
@ particular setting. [Bracketed material supplied.] 


We submit that the nature of the error is so technical in this 
case and “its natural effect” so speculative, both as to whether 
there was any natural effect and its extent if any, in this par- 
ticular setting. that the appellant has the burden of showing, 
which he has failed to do, that there was an error here such as 
to prejudice his substantial rights. 


II. The handwriting specimen was relevant evidence and it 
does not become incompetent merely because in a portion 
thereof it may incidentally indicate prior arrests of the 
appellant. Its introduction into evidence constituted, at 
most, harmless error 


In Kotteakos, supra, the Supreme Court set at least two 
standards which are germane and place this case in the harm- 
less error category controlled by 28 U.S.C. 2111. 
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First, under the rule of that case. viewing the instant record 
as a whole, the natural effect of the introduction of exhibit 6 
into evidence raises a presumption against prejudice and so any 
error arising in the case is harmless.’ 

With respect to the second standard, that is, the admission or 
exclusion of evidence to a jury depends upon whether evidence 
im other respects is evenly balanced or one-sided, since error 
which may be prejudicial in a close case may be harmless in a 
one-sided ease, the evidence here was so overwhelming against 
the appellant in proving his guilt, the error as claimed by the 
appellant should be termed non-prejudicial. 

The transcript here fails to indicate that the exhibits were 
shown to the jury. On the contrary, as appellant’s own in- 
quiries reveal, the prosecutor and trial judge were under the 
impression that Exhibit 6 was merely used as an adjunct to the 
testimony of the expert witness Miller after it was identified 
in general terms by Detective Kapsol as one of the forms filled 
out by the appellant in the Detective’s office." The probability 
that the jury did not examine Exhibit 6 is bolstered by the 
absence of a need to do so. Appellant did not challenge the 
testimony of witnesses Miller (JA 32) or Kapsol (JA 28) and 


thus failed to create a disputed issue as to the genuineness of 
Exhibit 6 and as to the identity of the handwriting with that 
found on the forged checks. This probability is further bol- 


? Later. the Supreme Court in discussing the question of harmless error 
in the case of Arulewitch Vv. Nnited States, 336 U.S. 440, 444, 445 (1940), 
cited by appellant, stated: 

“In Kotteakas v. United States, 328 U.S. 750, we said that error should 
not be held harmless under the harinless error statute If upon consideration 
of the record the coart is left in grave doubt ax to whether the error bad 
substantial inflnence in bringing about a verdict.” [Emphasis supplied.) 

* Appellant's counsel in bis brief (p. 16) speculates that other samples of 
the appellant's handwriting must have been available to the prosecution 
but the transcript does not show this to be true, Alxo, appellant’s counsel 
to hix Motion to Direct Preparation of Transcript (p. 5) states that he does 
not understand why the prosecutor used the specimen card when the appel- 
lant’s endorsement appeared on the reverse of the checks. However, 1% 
peted in the transcript only the check presented to Mr. Subough (JA 1) was 
signed in the presence of the tentifying witness and, therefore, proof of 
making wax definitely needed with respect to the third, fourth, fifth, sixth, 
seventh, and eighth counts of the indictment. 
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stered by the overwhelming weight of evidence produced by the 
Government which was virtually undisputed. 

This Court, Howe v. United States, 61 U.S. App. D.C. 8, 56 
F. 2d 305, 306 (1932), has stated its position with respect to the 
question of prejudice resulting to an appellant in a jury trial 
where evidence of prior arrest is admitted: 

It is fundamental, of course, that evidence of one 
crime, wholly independent of that charged, may not be 
used to establish guilt; but here there was no evidence 
of any other crime, but at most an admission on the part 
of defendant that she had been arrested on a previous 
occasion under the name she was then declaring she was 
entitled to use. How, in view of the convincing char- 
acter of the evidence of guilt, this could have resulted 
in substantial prejudice we are unable to see. To reach 
a different conclusion would involve our saying that in 
any criminal case the mere showing that a person had 
been previously arrested, and nothing more, would in 
itself be enough to so inflame the minds of a jury as to 
require a reversal. We know of no case which has gone 


so far, and certainly we have no wish to establish such 
arule in a case like this. 


In Campbell v. United States. 86 U.S. App. D.C. 133, 17 
F. 2d 45, 48 (1949), this Court, “after pondering all that hap- 
pened without stripping the erroneous action from the whole”, 
as the Supreme Court advised in the Kotteakos case, found that 
no “reasonable” juror would give more than cursory considera- 
tion to a larceny conviction which was on appeal at the time 
of trial. and so the proof concerning the conviction. while error, 
played no substantial part in bringing about a verdict. 

A question somewhat similar to that on appeal here arose in 
the case of Tinkle v. United States, 254 F. 2d 23 (Sth Cir. 1948) 
where the appellants had been prosecuted for entering a bank 
in Diogonal, Iowa with the intent to commit a felony, for 
carrying away bank property in excess of $100 with intent to 
steal same, with transporting stolen securities exceeding $5,000 
in value in interstate commerce, and for conspiring to commit 
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such acts. The appellants contended that certain exhibits were 
introduced which tended to establish the commission of a crime 
connected with s bank in Green Mountain, Iowa, which crime 
was not alleged in the indictments, and that this constituted 
error. The exhibits in question, in that case, which were ob- 
jected to. were pertinent in connection with the charge of 
transporting stolen securities in interstate commerce and were 
also used by the Government “to establish known specimens 
of Pegram’s [one of the appellants] handwriting for the pur- 
pose of comparison with handwritten on stolen travelers 
checks”. The Court there said (pp. 29, 30) the fact “that they 
[the exhibits] show that another crime had been committed is 
no justification for their exclusion even if the evidence objected 
to had established that the accused herein had committed 
another crime. it would not by reason thereof have become 
incompetent.” [Bracketed material supplied.] 

That Court also quoted with approval the language of Judge 
Learned Hand in the case of United States v. Gary Blouse & 
Sportswear Co., 158 F. 2d 880, 881 (2d Cir. 1947).° 


* * © jt is abundantly settled (indeed the contrary 


would be preposterous) that relevant evidence does not 
become incompetent because it incidentally proves that 
the accused has committed an independent crime. 


This Court. sitting en banc, has held in the recent past, 
Starr v. United States, supra, that in criminal cases, mere tech- 
nical errors which do not affect the substantial rights of the 
parties, are not sufficient to set aside a jury verdict unless a 
constitutional right is infringed. Appellant does not claim, 
nor, it is submitted, does there appear to be any constitutional 
infringement of his rights in the error claimed here. 

In an earlier Eighth Circuit case, prior to the Tinkle case, 
Hardy v. United States, 199 F. 2d 704 (8th Cir., 1952), the court 
had before it a case involving the use of proved handwriting 
for the purpose of comparison, to determine the genuineness of 
other handwriting attributed to the appellant, ie. signatures 


* As did Justice Rutledge in the Kottcakos cane, supra. 


13 


on stolen travelers checks, 28 U.S.C. 1731. There, as here, the 
prosecutor had no admission as to the authenticity of the ap- 
pellant’s handwriting and was forced to lay a foundation for his 
case by introducing known handwriting specimens. The ex- 
hibit used was one executed by appellant who was at one time 
an inmate of the United States Penitentiary at Atlanta. 
Georgia. The prosecutor there took the precaution of covering 
what he considered might be prejudicial portions of the state- 
ment. Appellant, however, claimed the statements made by 
the prosecutor in using the exhibit were prejudicial and also 
that the partly blocked out portions merely served to arouse 
the suspicions of the jury. The court there held it was not 
error to admit the questioned evidence for comparison purposes 
only under 28 U.S.C. 1731. As can be seen from this. while in 
the instant case the objected to portion of the exhibit was not 
blocked out, neither is there any evidence that any of the sub- 
stantive contents was either read to or shown to the jury. 
What is more, except for the statement of appellant's own 
counsel that the exhibit contained prejudicial material which 
would inflame the jury if they were to “see” it. there was 
nothing in the case which would arouse the suspicions of the 
jury. Especially is this true since the genuineness of Exhibit 6 
was not challenged and it appears clear from the record and 
from appellant counsel’s own “investigation” that the exhibit 
was introduced and admitted for comparison purposes only. 

Also, since the Exhibit. Number 6 was used here for compari- 
son purposes, 28 U.S.C. 1731, it expressly comes within the ex- 
ception to the rule of inadmissability of another offense laid 
down by this Court in Bracey v. United States. 79 U.S. App. 
D.C. 23, 142 F. 2d 85 (1944); cert. denied, 322 U.S. 762. that 
evidence of other criminal acts are admissible where it “tends” 
to establish identity. 

The cases cited by the appellant in his brief are distinguish- 
able factually from the instant case. For instance, in Bil- 
lings v. United States, 42 App. D.C. 414 (1911), and Hatchet 
v. United States, 54 U.S. App. D.C. 43, 293 Fed. 1010 (1923). 
there was affirmative evidence which this Court could consider 
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that the jury had knowledge of the prior arrests and/or the 
criminal record of the appellant. Then too, it is submitted that 
the more recent cases of Howe v. United States, supra, Camp- 
bell v. United States, supra, and Starr v. United States, supra, 
should be followed here. This case unlike the earlier Billings 
and Hatchet cases, supra, will be considered in situation where 
28 USC. 2111 and Rule 52(a), Federal Rules of Criminal 
Procedure must. be considered by this Court. 

In this case. therefore. it is submitted, even if the exhibits 
were passed around among the jury. which there is no showing 
was in fact done. the lack of dispute alone with respect to Ex- 
hibit 6 would tend to make it unlikely that the jurors would 
examine every blank filled in on the form. But, as noted from 
the cases above. even if the jurors became aware that peti- 
tioner had been arrested “for checks” in other jurisdictions they 
need not necessarily infer that the appellant was convicted, or 
even arrested. for forgery. It is submitted appellant in his 
brief is drawing an illogical assumption that prior “arrests for 
checks” would be equated with prior convictions for forgery in 
the minds of the jurors. In the absence of such an assumption, 
the awareness of these prior arrests would not be a substantial 
fact in persuading the jurors that appellant was probably guilty 
of the present charge of forgery. Without such an effect, the 
communication of appellant’s prior arrests to the jury would 
constitute no more than harmless error. Especially is this true 
where, as here, the evidence of petitioner’s guilt is strong and 
convincing. 

It is submitted that in this case, in order for the appellant 
to show that the admission of Exhibit 6 was a substantial factor. 
and thus prejudicial error, in persuading the jury to return a 
verdict of guilty of forgery, he must show (1) that the exhibit 
was in fact either read, shown to, the jury during the trial, or 
obtained by them during their deliberations, (2) that the mem- 
bers of the jury became specifically aware of the statement 
relating to prior arrests, and (3) that knowledge of the past 
arrests would, in and of itself, be a substantial factor, such as 
to constitute prejudicial error, in persuading the jury. 

The appellant here, it is submitted, does not or cannot make 
the showing that he must in order to show prejudice. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 

the United States District Court of the District of Columbia 
be affirmed. 


Davin C. ACHESON, 
United States Attorney, 
NatHan J. Pavison, 
Joun E. Hocan, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


The Arguments advanced in the Brief for Appellee, 
filed herein on July 24, 1962, have been largely 
anticipated and met in the Brief for Appellant filed herein 


on June 29, 1962. Two aspects of appellee's prief, however, 


require additional comment at this time. 


1. This Court can have nothing less than "grave 
doubt" that Government Exhibit No. 6, offered and admitted 
in evidence purely for its visual impact, was never seen by 


the jury. 
Appellee in its prief repeatedly distorts the 


following statement made on page 14 of appellant's brief: 


“prior to submitting his aforesaid 

Memorandum in Misc. 1593, counsel for appellant 
interviewed both the trial judge and the 
prosecutor at appellant's trial as to the | 

circumstances under which Government Exhibit No. 6 was 
offered and admitted into evidence. Each voiced the 
conjecture that this handwriting specimen might have 

een marked in evidence solely for exhibition to 
hondwriting expert Miller (J.A. 27-33), and that the 
exhibit was never shown to the jury." (Emphasis added. )* 


From this modest starting point, appellee advances to 
assertion that it is the “recollection” of the trial judge 
and the prosecutor, as disclosed by the interviews of 


appellant's counsel, that Government Exhibit No. 6 was never 


* Similar statements of the prosecutor's and trial judge's 
surmises - and no more - were set forth on page 5 of the “Motion 
to Direct the Preparation of Transcript of Trial at the 

Expense of the United States" and on pages 8 and 9 of the 
Memorandum in Support of Petition for Leave to Prosecute an 

Appeal in Forma Pauperis" filed by counsel for appellant in 

Misc. No. 1505 in chis Court on May 23, 1961, and July 28, 

1961, respectively. 


shown to the jury at appellant's trial (Brief for 
Appellant, page 7). 

This assertion by appellee as to the results 
of the interviews of appellant's counsel with the trial 
judge and prosecutor - which interviews have been 
faithfully and accurately reported to this Court on three 
occasions by counsel for appellant - must be corrected. 
The speculation by Judge Jackson and Prosecutor Titus that 
Government Exhibit No. 6 might have been marked in evidence 
solely for exhibition to the prosecution's handwriting expert 
and never shown to the jury was 2 speculation only. After 
counsel for appellant had an opportunity to examine the 
transcript of appellant's trial, counsel was able to establish 
that this speculation was an erroneous one. 

Appellant's point in this regard is as follows. 
If the only reason Government Exhibit No. 6 was marked in 


evidence (Joint Appendix, page 27 - hereafter cited J.A. 27) 


was for exhibition to handwriting expert Miller, then that 


purpose had already been served (J.A. 29-32) by the time that 
the exhibit was offered (J.A. 32) and received (J.A. 33) in 
evidence. The speculation advanced by Judge Jackson and 

the prosecutor is demonstratively incorrect. 

This being the case, the prosecutor must have had 
some other reason for offering Government Exhibit No. 6 in 
evidence after his handwriting expert had compared the 
handwriting on that exhibit with the handwriting on the 


allegedly forged checks. The obvious reason is that the 


prosecution wanted the jurors themselves to make the 
comparison the handwriting expert had just made. _ The 
jurors were not merely to take Detective Miller's word that 
the handwriting on Government Exhibit No. 6 and the 
allegedly forged checks was the same. The jurors were to 
see for themselves! | 

The introduction of Government Exhibit No. 6 for 
this purpose would have been perfectly proper had the 
exhibit not contained the recital of appellant's previous 
arrests "for checks” which appellant's trial counsel so 
correctly objected "would inflame whoever would see ito 
(J.A. 32). Once this highly prejudicial material was 
received in evidence, incalculable damage to appellant's 


fair trial had been done, damage which neither the prosecutor 


nor the trial judge made any effort to repair with limiting 


instructions. 

Appellee devotes almost half its ene toa 
contention that appellant's conviction must be affirmed 
because there is "no affirmative showing" that Government 
Exhibit No. 6 "ever came to the knowledge or attention of the 
jury in any way". (Brief for Appellee, pages 7-9). This 
Court is accordingly to find that the prosecutor's 
successful offer into evidence of this highly prejudicial 
exhibit was an idle, purposeless exercise intended to have no 
effect whatsoever upon the triers of fact at appellant's 
trial and indeed not to be seen by the jury at all. Such 
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@ contention is absurd. 


On the contrary, appellant has established that 


Government Exhibit No. 6 was offered and received in 
evidence (J.A. 33) at a time when the only possible 

purpose of such introduction was to enable the jurors to 
feast their eyes upon appellant's "continental European 
style” of handwriting (J.A. 31, Brief for Appellee, page 3). 
Appellant has established that the trial judge specifically 
instructed the jury: "You may also consider any exhibits 
which have been admitted into evidence at this trial". 

(J.A. 36, emphasis added.) Under these circumstances, 
appellant submits that this Court must at the minimum have 
"grave doubt” whether or not the admission into evidence of 
Government Zxhibit No. 6 had a "substantial effect" on the 
jurors' judgment. This being the case, appellant's conviction 
“cannot stand". Kotteakos v. United States, 328 U.S. 750, 
765 (1946). 


2. The admission of evidence of appellant's previous 

arrests "for checks” was reversible error. 

Although the assertion is only half-heartedly made, 
appellee does make the astounding contention on page 14 
of its brief that, even assuming that the jurors did see the 
statement written on Government Exhibit No. 6, in appellant's 
own handwriting, "arrested for checks, California, Nevada, 
New York", this evidence "would not be @ substantial fact in 
persuading the jurors that appellant was probably guilty of 


the present charge of forgery". This assertion flies in the 


aides 


face of this Court's holding in Hachet v. United States, 54 


App. D.C. 43, 293 Fed. 1010 (1923)*, and totally ignores 
United States v. James, 208 F.2d 124 (2a Cir. 1953), cited 
five times in the Brief for Appellant as a case chiefly 
relied on but not once mentioned in the Brief for Appellee. 

As regards the pre judicial effect of evidence of 
an accused's previous arrests, this Court has distinguished 
between prior arrests for unexplained and clearly unrelated 
offenses (Howe v. United States, 61 App. D. C. 8, 56 F.2d 305 
(1932)) and prior arrests for offenses similar to the ones with 
which the accused was charged (Hachet_v. United states, supra.), 
holding erroneously admitted evidence of the former to be 
harmless error and holding erroneously admitted evidence of 
the latter to be reversible error. The same distinction is 
seen in Campbell v. United States, 86 US. App. D.C. 133, 
176 F. 2a 45 (1949), cited on pages 11 and 14 of appellee's 
prief, where the erroneous admission of evidence concerning 
the accused's previous larceny conviction was held to be 
harmless error because the charge on which the accused was 
being tried was assault with intent to rape. The Court stated 


its finding on the matter as follows: 


“concerned as it was with considering evidence 
of revolting criminal acts, it is not conceivable that 
the jury gave more than the slightest weight to the 
appellant's admission of having been convicted of stealing 
a bottle of perfume". 176 F.2d at p.48. | 


There can be little doubt that the Court would have seen the 


* Although this case was decided before the promulgation of 
28 U.S.C. § 2111 and Rule 52, Federal Rules of Criminal 
Procedure, it is clear that the Court felt that the error 1n 
that case affected the “substantial rights" of the accused. 
See Brief for Appellee, page 14. 


-5- 


matter differently had the previous conviction been for 
assault with intent to rape or a similar sexual offense instead 
of larceny of a perfume bottle. 

The evidence of prior arrests involved in appellant's 


case clearly falls into the reversible Hachet category, not 


the harmless Howe-Campbell group.* It is hard to think of any 


arrest “for checks" which would not have 2 prejudicial effect 

in the trial of an accused for the forgery and uttering - of 
four checks. Once evidence of appellant's previous arrests "for 
checks", in such widely separated jurisdictions as California, 
Nevada and New York, was received, the highly prejudicial 
inference was established that appellant was 4 disreputable 
character with a habit of getting into trouble all over the 
country "for checks”. 

The principle involved in this appeal has been 
reaffirmed by this Court as recently as July 19, 1962, in its 
decision in Green v. United States, No. 16442, where the Court 
held that the admission into evidence of a waiver of 
jurisdiction by the Juvenile Court of the District of Columbia 
was reversible error because it established "the inference that 
the accused was such a bad actor that the Juvenile Court should 
not handle him." (Emphasis added.) Similarly the admission at 
appellant's trial of evidence concerning his prior arrests 


"for checks" established the same sort of inference that he, 


*United States v. James, supra, of course ignores the Howe- 


Hachet distinction, holding the erroneous admission of evidence 


even of an unexplained prior arrest of the accused to be 
reversible error. 


es) 


like the defendant in the Green case, should be convicted 
because he, too, was a “bad actor". As Chief Judge Chase 
of the United States Court of Appeals, Second Circuit, 
stated for a unanimous Court in United States v. James, 
| 
supra, the effect of the introduction of this evidence: 
"“% * * was too clearly to show a proclivity 
to commit crime and thus blacken, to his | 
prejudice, the character of the appellant, who 
did not by testifying make that an issue, to | 
permit the erroneous admission of it to pass as 
harmless error." (208 F.2d, pp.124-5). 

Appellee's contention that the admission into 
evidence of Government Exhibit No. 6 was a perfectly harmless, 
irrelevant exercise by the prosecution is untenable. 

CONCLUSION 

For the reasons set forth in the Brief for Appellant 

and this Reply Brief for Appellant, this conviction must be 


set aside. 


Respectfully submitted, 


i 
Robert P. Stranahan, Jr. 
616 Transportation Building 
Washington 6, D.C. | 


Counsel for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


I hereby certify that I have served the 
foregoing Reply Brief for Appellant on appellee by 
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Washington, D. C. 
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JOINT APPENDIX 
[ Filed October 3, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on September 1, 1960, Sworn in on September 6, 1960 
THE UNITED STATES OF AMERICA ) Criminal No. 833- -60 
v. Grand Jury No. 1051- -60 


RICHARD E. LEIGH, ) Violation: 22 D.C.C. 1401 
Defendant ) (Forgery and Risen) 


The Grand Jury charges: 

On or about June 18, 1960, within the District of Columbia, 
Richard E. Leigh, with intent to defraud, falsely made and forged in its 
entirety a bank check. Following is a photostatic copy of said falsely 
made and forged check: 

(Travel Expenses) 

Washington, D.C. June 18, 1960 _No. 375 


AMERICAN SECURITY & TRUST COMPANY 
Fifteenth Street & Penna. Ave. N.W. 


15-55 


PAY 
To The 


Order of Richard E. Leigh $85.00 
Eighty Five and N°/100 Dollars 


/s/ Ben Hilliard, Jr. | 
Mgr. Belle Haven Country Cc. 


(Reverse Portion of Check) 


/s/ Richard E. Leigh 
The Piccolo Restaurant 
ENDORSEMENT CANCELLED 


JUN 22 1960 
15-55 


SECOND COUNT: 

On or about June 19, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, passed and uttered to Mitchell J. Sabagh, 
as true and genuine,’ a forged bank check, a copy of which is set forth 
in the first count of this indictment and is incorporated herein by 
reference, well knowing the aforesaid check was forged. 
THIRD COUNT: 

On or about June 21, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, falsely made and forged in its entirety 
a bank check. Following is a photostatic copy of said falsely made and 
forged check: 

(Travel Expenses) 

Washington, D.C. June 21, 1960 No. 376 


AMERICAN SECURITY & TRUST COMPANY 22799 


Fifteenth Street and Pennsylvania Avenue Northwest 


PAY To The 
Order of Richard E. Leigh $25.00 


Twenty Five _No/100 Dollars 


/s/ Ben Hilliard, Jr. 
Mgr. Belle Haven Country Club 


(Reverse Portion of Check) 


/s/ Richard E. Leigh Deposit to the Credit of 
2000 Woodley Rd. N.W. Tivoli Restaurant, Inc. 
Washington, D.C. /s/ John T. Harvey 


Apt. 23 /s/L&M 


P.O. Box 501 
Vienna, Va. 


ENDORSEMENT CANCELLED 
15-3 


FOURTH COUNT: 

On or about June 22, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, passed and uttered to John T. Harvey, 
as true and genuine, a forged bank check, a copy of which is set forth in 
the third count of this indictment and is incorporated herein by reference, 


well knowing the aforesaid check was forged. 


FIFTH COUNT: 

On or about June 27, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, falsely made and forged in its entirety 
a bank check. Following is a photostatic copy of said falsely made and 
forged check: 

(Travel Expenses) 

Washington, D.C.___ June 27, 1960 No. 377 

15-55 


AMERICAN SECURITY & TRUST COMPANY a 
Fifteenth Street and Pennsylvania Avenue Northwes 


Pay To The 
Order of Richard E. Leigh $35.00 | 


Thirty Five and no/100 Dollars 


/s/ Ben Hilliard, Jr. 
Mgr. Manager Belle Haven 
Country Club 


(Reverse Portion of Check) 


/s/ Richard E. Leigh 
2402 20th Street, N.W. 
Washington, D.C. ENDORSEMENT CANCELLED 


/s/ Karls Caterers JUN 29, 1960 
2643 Conn. Ave. N.W. 15-55 


/s/ Karls Caterers Inc. 
SIXTH COUNT: 

On or about June 28, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, passed and uttered to Lester H. Robbins, 
as true and genuine, a forged bank check, a copy of which is: ‘set forth in 
the fifth count of this indictment and is incorporated herein by reference, 
well knowing the aforesaid check was forged. 
SEVENTH COUNT: 

On or about June 27, 1960, within the District of Columbia, 
Richard E. Leigh, with intent to defraud, falsely made and forged in its 
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entirety a bank check. Following is a photostatic copy of said falsely 
made and forged check: 
(Travel Expenses) 
Washington, D.C. June 27. 1960 No. 378 
AMERICAN SECURITY & TRUST ComPANY 22722 
Fifteenth Street and Pennsylvania Avenue Northwest 1 
Pay To The 
Order of Richard E. Leigh $ 25.00. 
Twenty Five and no/100 Dollars 


/s/ Ben Hilliard, Jr. 
Mgr. Belle Haven Country Club 


(Reverse Portion of Check) 


/s/ Richard E. Leigh 
2402 20th Street. N.W. 
15-4 


For Deposit 
SAVOY FLOWER SHOP JUL 14 1960 


2608 - Conn Ave. N.W. Endorsement Cancelled 
Zone 8 


EIGHTH COUNT: 

On or about July 7, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, passed and uttered to Chloe M. Calongne, 
as true and genuine, a forged bank check, a copy of which is set forth in 
the seventh count of this indictment and is incorporated herein by refer- 


ence, well knowing the aforesaid check was forged. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Joseph P. Burke, Jr. 
Foreman 


[ Filed October 7, 1960] 
PLEA OF DEFENDANT 
On this 7th day of October, 1960, the defendant Richard E. Leigh, 
appearing in proper person and by his attorney Thomas J. Ahern, being 


| 
| 


arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail 
By direction of 


BURNITA SHELTON MATTHEWS 
Presiding Judge 
Criminal Court #2 


Present: HARRY M. HULL, Clerk 
United States Attorney By: /s/H.G. Dodd 


By Harold Titus Deputy Clerk 
Assistant United States Attorney 


George Davis 
Official Reporter 


———— 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS | 


Washington, D.C. 
Thursday, | 
December 15, 1960 


The above-entitled matter came on for trial at 10:30 a.m. before 
the HONORABLE JOSEPH R. JACKSON, Judge, and a jury. 
* * * * * 
BEN HILLIARD, JR. 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Mr. Hilliard, first of all, you are a little hard of hearing, aren't 
you? A. Iama little hard of hearing. 
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Q. Sit back just a little, just around the middle of that. Now, tell 
us your full name. A. Ben Hilliard, Jr. 

Q. How do you spell your last name? A. H-i-l-l-i-a-r-d. 

Q. Mr. Hilliard, what is your home address? A. My home address 
is Hunting Towers, Alexandria, Virginia. 

Q. Now. Mr. Hilliard, where are you employed, sir? A. Lam 
employed at Bell Haven Country Club. 

Q. And where is that located? A. Number 30, Fort Hunt Road, 
Alexandria, Virginia. 

Q. How long have you been with that club, Mr. Hilliard? A. Ihave 
been with the club going on my 10th year. 

Q. And you said you were the manager, is that correct? A. Iam 
manager. 

Q. Do you supervise the entire club? A. Yes, sir. 

Q. Do you hire and fire employees in your capacity as manager ? 
A. Yes, sir. 

Q. Now, Mr. Hilliard, I want to direct your attention to the 
defendant, Richard E. Leigh, seated at counsel table. Do you know that 
gentleman? A. Yes, sir. 

Q. Mr. Hilliard, did there come an occasion when the defendant 
Richard E. Leigh was employed by you at the country club? Was he 
employed by you at the country club? A. Yes, he was employed by me. 


Q. Do you recall approximately when that was, sir, and for how long ? 


A. Approximately, maybe 1 or 2 days prior to April 15th when he went on 
the payroll. 

Q. Prior to April 15th? A. One or two days. I talked to him and 
he actually was employed on April 15th. 

Q. Of what year? A. Of -- 

Q. This year? A. This year, yes, sir. 

Q. Now, sir, did there come an occasion when he terminated his 
employment, or when he left his employment at the club? A. He left 
his employment around June 3d, according to our payroll, but I think it 
is 2 days prior to that; but we paid him June 3d. 
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Q. You paid him June 3d but he left 2 days before? A. Yes, I 
think that is correct. 


Q. Now, what was the last day, Mr. Hilliard, that you recall seeing 
him yourself? A. The last time I recall seeing him myself was on 
June 3d when he came in to get his check. I will be truthful about it, 
other than when the last trial came up. I saw him walk in here. That is 


all. I want to be truthful about it. 

Q. I meant prior to the court? A. Yes, that is right. 

Q. Now, Mr. Hilliard, do you carry an account in a bank anywhere 
in the District of Columbia here? A. No, sir, I do not. 

Q. Where do you do your banking, sir? A. My bank is Burke & 
Herbert Bank and Trust Co., Alexandria, and it has been my bank every 
since I have been in this section. 

Q. Can you give a general description of the type of work that the 
defendant did for you at the country club when he was employed 2, 

A. Yes, the defendant was employed to do, I would say, practically 
anything I wanted him to do, sort of in the capacity of a steward and 
kitchen manager, and to help me in any way that he could. 

Q. Now, do you, or did you ever carry an account at a bank in 
Washington known as the American Security and Trust Company ? 

A. No, not to the best of my knowledge. I was here during the war and 
I don't recall having one there then either. I don't recall a bank. 

Q. I will make it more specific, this year, 1960? A. No. 

Q. You have no account there? A. I have no account at the 
American Security. | 

THE COURT: Are you talking about a personal account or accounts 
of the club? | 

THE WITNESS: No, the country club, Your Honor, doesn’ t have any 
accounts in Washington banks. We have several in Alexandria banks and 
thereabouts. 

THE COURT: Very well. 


BY MR, TITUS: 

Q. And you have no personal accounts either in this bank, the 
American Security and Trust Company? A. No, sir, I do not. 

Q. All right. 

MR. TITUS: Your Honor, may this first check and the items 
attached to the check be marked as Government's Exhibit Number 1 for 
identification ? 

THE COURT: They may be so marked. 

THE DEPUTY CLERK: Government's Exhibit 1 Marked for 
Identification. 


(Govt. Exhibit No. 1 was Marked 
for Identification.) 


MR. TITUS: May I have Your Honor’s indulgence ? 
BY MR, TITUS: 

Q. Mr. Hilliard, I want you to first, before you say anything, 
examine this check in its entirety. 

THE COURT: You had better give its number. 

MR. TITUS: Government Exhibit Number 1 for Identification. 

BY MR. TITUS: 

Q. Specifically, the signature on there, would you look at it for 
us? A, Yes, sir. 

Q. Now, sir, look at the signature of the maker. What name does 
that reflect? Can you read it? A. Yes, he has "Ben Hilliard, Jr." there. 
It has "Ben Hilliard, Jr." on it. 

Q. Is that your signature, sir? A. Absolutely not. 

Q. That is not your writing? A. Absolutely not. 

Q. Now, Mr. Hilliard, did you give permission to anyone, specifically 
did you give permission to the defendant Richard E. Leigh to write your 
name on that check as maker? A. Absolutely not. 

Q. Did you give that amount of money in a check to the defendant 
at any time in a blank form? A. Did I give what? 

Q. Did you give a blank check in that amount to the defendant at 


any time? A. Absolutely not. 
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Q. Incidentally, sir, look over the check, just for the record, again, 
Government Exhibit Number 1 for Identification. Do you see any writing 
of yours on that check whatsoever, any writing at all that is yours on 
that check? A. No, sir, there is none on there that is mine. 

MR. TITUS: Your Honor, may I have this check and its attachments 
marked as Government's Number 2 for Identification ? 

THE COURT: You may. 

THE DEPUTY CLERK: Government Exhibit Number 2 Marked 
for Identification. 


(Govt. Exhibit No. 2 was sae 
for Identification.) 


BY MR. TITUS: 

Q. Mr. Hilliard, I am now going to show you Government Exhibit 
Number 2 Marked for Identification, a check, and ask you to do the same 
with this. Would you look at that? A. Yes, sir. 

Q. Do you see, sir, the name of the maker on that check, sir? 

A. The name of the maker is Ben Hilliard, Jr. 

Q. And that is in a handwritten form, is that correct? | A. Yes. 

Q. Is that your handwriting, Mr. Hilliard? A. No, sir, it is not 
my handwriting. | 

Q. Did you give anyone permission, Mr. Hilliard, to sign your 

name as maker to that particular check, Government Exhibit 
Number 2? A. I did not. : 

Q. Look at the entire check, front and back, Mr. Hilliard. Do you 
see any handwriting of yours on that check? A. None of my aun 
appears anywhere on this check. 

MR. TITUS: Your Honor, may this check and its attachment be 
marked Government Number 3 for Identification ? 

THE COURT: It may be so marked. 

THE DEPUTY CLERK: Government's Exhibit 3 Marked for 
Identification. 


(Govt. Exhibit No. 3 was Marked 
for Identification.) 


BY MR. TITUS: 

Q. Mr. Hilliard. for the record, Iam showing you Government 
Exhibit Number 3 Marked for Identification. This check is apparently 
typewritten as far as the name of the payee is concerned. Will you look 
at the name of the maker on that check, Mr. Hilliard? A. Yes, sir. 

Q. What is that; is that in handwriting? A. That is in handwriting 
and it is Ben Hilliard, Jr. 

Q. Mr. Hilliard, is that your handwriting on the check as maker ? 

A. It is not. 

Q. Would you look at the check completely, sir, and tell us whether 
you see any handwriting of yours on that check? A. None of my hand- 
writing is on this check. 

Q. Did you give the defendant, Mr. Hilliard, or anyone else 
permission to sign your name on that check as maker? A. Absolutely 
not. 

MR. TITUS: Your Honor, may this check and its attachment be 
marked as Government Exhibit Number 4 for Mentification, sir? 

THE COURT: It may. 

THE DEPUTY CLERK: Government's Exhibit 4 Marked for 
Identification. 

(Govt. Exhibit No. 4 was Marked 
for Identification.) 
BY MR. TITUS: 

Q. Mr. Hilliard, for the record now, Iam showing you Government 
Exhibit 4 Marked for Identification. Again, the name of the payee is 
typewritten. Will you look at the name of the maker on that check ? 
What is that, sir? A. Ben Hilliard, Jr. 

Q. And is that handwritten, sir? A. It is handwritten. 

Q. Is that your handwriting, Mr. Hilliard? A. Absolutely not. 

Q. Mr. Hilliard, did you give anyone permission to sign your name 
on that check as maker? A. I did not. 
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Q. And, specifically, the defendant in this case, did you give him 
permission? A. I did not. 

Q. Look at the entire check, Mr. Hilliard, and tell us whether any 
of that writing on there is yours, front and back? A. None of the writing 
on this check is mine. 

MR. TITUS: May I have Your Honor's indulgence? 

THE COURT: Yes. 

BY MR. TITUS: 

Q. Mr. Hilliard, these 4 checks which I have shown you bear a 
notation on the checks "travel expenses". Did you pay the defendant any 
kind of travel expenses? A. Not with those checks; no, sir. 

Q. Not with these checks? A. Yes, sir. 

MR. TITUS: Counsel, your witness. 

CROSS EXAMINATION 
BY MR. FITZGERALD: 

Q. Mr. Hilliard, what were the defendant's duties ? A. The 

defendant was employed as, I would say, a combination! steward. 
He could do some cooking if it was necessary, and he could also do 
various things in the kitchen. Whereas, I did not give him the title of 


assistant manager, he did assist me, I will say that. I will Dat it that 


way. He also helped in our bar and grill there. 

Q. Was he a good worker? A. Well, I would rather not comment 
on that. I don't think -- 

Q. How many hours a day did he put in? A. I would say that varied 
very much. Ina country club, a country club doesn't run like other places. 
I would say he didn't put in more hours than he should have put in. 

Q. That is still pretty flexible. How many numerical hours did he 
put in? A. We are very flexible. Some days, for instance, if I have a 
party in the club I might stay in the club from 9:00 until 2:00 o'clock that 
night, and might come back the next day and do the same thing. Anda 
person hired on a salary in his capacity does the same thing. 
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Q. In other words. you put in 17 hours a day and he did on 
occasions? A. Not necessarily. He didn't necessarily put in 17 hours 
a day either or do I necessarily put it in. It may be one day he will work 
a few hours and then another day I would say, Mr. Lee, I would like for 

you to stay over and look after after dinner. That is the way it 
works in a country club, if you are familiar with it. 

Q. Iam sorry, Iam not. A. All right, sir. 

Q. But did he ever put in 17 hours a day while he worked there as 
you have testified that you did? A. I doubt it seriously. 

Q. Now, with respect to his conduct on the job, did he ever drink 
or anything like that? A. Yes, he did. 

Q. Was he a heavy drinker? A. I wouldn't like to say that, 
because I don’t know where heavy and light drinking ends. 

Q. Well, did you see him drinking on the job? A. Well, at one 
time I know he either came to work and he was in such condition -- I 
believe I am right -- that he went on back. In other words, he was unable 
to carry out his job because of excessive drinking. But he advised me 
that he took a drink when he wanted it, and as long as it didn’t interfere 
with his work, etc., I didn’t bother with it. 

Q. Have you had much experience with drunks and heavy drinkers ? 
A. Ihave had considerable experience with them, yes. 

Q. Do you know whether they do things sometimes that they are 
not responsible for ? 

MR. TITUS: Objection, Your Honor. 

I submit this is an inappropriate question. He is calling upon this 
witness to give an expert view on drunks; and I submit there is no basis. 

THE WITNESS: Iam no expert on them. 

MR. TITUS: No, counsel -- 

THE COURT: Sustained. 

MR. FITZGERALD: No further questions. 

THE COURT: Have you any redirect? 

MR. TITUS: No, Your Honor. 
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THE COURT: You are excused, Mr. Hilliard. 
Call your next witness. 
MR, TITUS: Mr. Sabagh. 
Thereupon -- 
MITCHELL J. SABAGH 
was called as a witness by and on behalf of the Government and, having 


been first duly sworn, was examined and testified as follows: : 


DIRECT EXAMINATION 
BY MR. TITUS: 

Q. Mr. Sabagh, state your full name for us, please. A. My name 
is Mitchell John Sabagh. 

Q. You spell your last name how? A. S-a-b-a-g-h. 

Q. Mr. Sabagh, what is your home address? A. My home address 
is 1800 Republic Road, Silver Spring, Maryland. 

Q. And you are an attorney, sir? A. Yes, sir, Iam with the 
Government. 

Q. Ican't hear you. A. Iam an attorney with the Government. 

Q. With what agency of the Government? A. The Foreign Claims 
Settlement Commission. 

Q. Foreign Claims Settlement Commission? A. Foreign Claims 
Settlement Commission. 

Q. Now, Mr. Sabagh, I want to direct your attention toa 
restaurant known as the Piccolo Restaurant at 5600 Connecticut Avenue, 
Northwest, here in Washington. A. Yes, sir. ) 

Q. Are you in any way affiliated with that restaurant?’ A. Iwas 
affiliated through my cousin. In other words, I would assist there when- 
ever she wanted to go out. 

Q. In the restaurant? A. In the restaurant. 

Q. Is it your cousin's restaurant? A. It was my cousin’ s 
restaurant. 

Q. Itisno more? A. No, she sold it, I believe, on the 14th of 


November. 
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Q. Of this year? A. Yes, sir. 

Q. Now, I want to direct your attention, Mr. Sabagh, to the date of 
about June 19th, 1960. Did your cousin have the restaurant at that time ? 
A. Yes, she did. 

Q. And on that specific date, around that time, did you happen to 
be working in the restaurant? A. Yes, sir, I was. 

Q. Were you relieving your cousin in duty that day? A. Iwas 
relieving my cousin that evening. 

Q. Now. specifically, Mr. Sabagh, I want to direct your attention 
to the defendant Richard E. Leigh seated at counsel table. Did you know 
him at that time, sir? A. Yes, sir, I did. 

Q. Would you tell us just how you knew him, sir ? A. On other 


occasions over a period of a year I used to assist my cousin and Mr. 
Leigh used to come in quite often. 
Q. Asacustomer? A. Asa customer. 
_ Q. Now, incidentally, sir, was this Piccolo Restaurant a corporation 


or a private business? A. I believe it was a partnership. 

Q. Apartnership? A. Yes, sir. 

Q. Mr. Sabagh, Iam showing you, sir, Government Exhibit Marked 
Number 1 for Identification, this check dated June 18th, 1960. Look at 
that check first, Mr. Sabagh, and look at the indorsements on the back of 
the check and then I want to ask you a question. 

My question first, sir, is do you recognize that check, Mr. Sabagh ? 
A. Yes, sir, Ido. 

Q. And when did you first see that check, sir ? A. I saw that 
check at approximately 8:00 p.m. on June 19th. 

Q. Of 19 -- A. 1960. 

Q. Where did you first see it, Mr. Sabagh? A. I saw the check 
at the Piccolo Restaurant. 

Q. Were you working there at the time? A. Yes, sir, I was. 

Q. And was that check, sir, presented to you personally for 
cashing or payment? A. The check was presented to me personally 
for cashing. 
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Q. By whom, sir? A. By Richard Leigh. 

Q. The defendant in this case? A. Yes, sir. 

Q. In return for that check, which is in the amount of $85. 00, sir, 
what did you give the defendant, do you recall? A. I gave the defendant 
$85.00 | 

Q. The full amount? A. The full amount. 


Q. Was the defendant at that time in the restaurant eating asa 
customer. or had he just come in for that purpose, do you know? A. The 


defendant came in for some beer. 

Q. Some beer? A. Yes, sir. 

Q. Did he have some beer in the restaurant? A. He did have 
some beer in the restaurant. 

Q. And was it during the course of that that he peeied this check ? 
A. It was during the course of finishing the first bottle of beer that he 
approached me about cashing a check. | 

Q. And did you then cash it for him? A. Idid. 

Q. Now, did he tell you, sir, what the notation “travel expenses” 

which appears on the side of the check was for ? EAS He did. 

Q. What did he say to you, sir? A. He said that the check was 
for travel expenses that was given to him by the Bell Haven Country Club 
where he worked, where he was working, and that is about all. 

Q. Would you turn the check over, Mr. Sabagh, and look at the 
indorsement on the back "Richard Leigh"; do you see that, sir ? 

A. Yes, sir. | 

Q. Was that placed on there before you saw it or placed on there 
in your presence? A. That was placed on there in my presence: 

Q. By this defendant? A. Yes, sir. 

Q. Mr. Sabagh, attached to this check is a notation from the bank 
which is crossed with a check mark "cannot identify or locate account”. 
Do you recall that check being returned to your cousin's restaurant 
from the bank with that notation? A. Yes, sir, Ido. | 
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Q. And what did you do, actively do, after that check was returned, 
sir? A. Well, actually it was brought to my attention by my cousin. 

She was a little bit put out with me that I cashed the check and that 
the check had been returned; and she called me to let me know that it 
had been. 

Q. Then, sir, what did you do? A. I immediately went to the 
restaurant and took a look at the check with these two pieces of paper 
and got in touch with Mr. Ben Hilliard. 

Q. Who was at the Club? A. Who was at the Club. And Mr. 
Hilliard eventually came up. 

Q. Justa moment. I don’t want you to tell the jury because it is 
hearsay, aS you well know, what Mr. Hilliard said, but as a result of 
that. did you try to take some legal action such as getting a warrant? 
A. Yes, I did. 

Q. That is all I want to know, sir. 

Do you recall, Mr. Sabagh, specifically whether the defendant 
Richard Leigh told you on the day of June 19th when you cashed this 
check that he was at that time working for the country club? A. Yes, sir. 

Q. Did he say he was working at that time for the country club.? 
A. Yes, he did. 

MR, TITUS: Your witness. 

THE COURT: Cross-examine. 

CROSS EXAMINATION 
BY MR. FITZGERALD: 

Q. Now, Mr. Sabagh, you are a counsel. Do you say you work for 
the Government and nights in this restaurant? A. I didn't say that. 
I said I used to help her out once in a while. 

Q. Isee. What do youdo? A. I didn't get paid for it. I was just 
helping her; it was purely courtesy. 

Q. Did part of your duties include managing the place when she 
was absent? A. That is about the size of it. She wanted someone she 
could trust and rely upon. 
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Q. Do you have a manager's license, as required in the District 
of Columbia? A. No, I don't. 
Q. Did you dispense beer and other intoxicants in that capacity ? 


A. Yes, sir. 
Q. Do you have a bartender's license? 
MR. TITUS: Objection, Your Honor. If this is an attempt to try 
to defame the reputation of this witness -- 
THE COURT: I will sustain your objection. 
BY MR. FITZGERALD: 
Q. In connection with any liquor that you dispensed to the club, 
did you dispense any to this defendant ? 
THE COURT: He didn't dispense liquor to the club. 
BY MR. FITZGERALD: 
Q. I mean at the club. I mean at the restaurant, Piccolo Restaurant. 
Iam sorry; strike "the club’. You were at the Piccolo Restaurant, and 
did you dispense any liquors to this defendant at the restaurant ? 
A. I dispensed beer to the gentleman. 
Q. How many beers did you dispense to him? A. On what 
occasion are you referring to? 
Q. Was there more than one occasion? A. Yes, on several 
occasions. 
Q. Was he a drinker? A. What do you mean by that? 
Q. Well, did he drink anything besides beer ? A. Ican OEY recall 
his drinking beer. 
Q. Did you ever see him sneaking in a quart of whiskey and drinking 
the beer with the whiskey ? 
MR. TITUS: Your Honor, I submit there is no basis Wwnatever for 
this line of questioning. 
THE COURT: You are absolutely right. Your ohiectoe is sustained. 
BY MR. FITZGERALD: 
Q. Was he intoxicated on any night you were there at the club? 
MR. TITUS: That is immaterial whether he was drunk for 4 weeks. 


THE COURT: Sustained. 

MR. FITZGERALD: No further questions. 

THE COURT: Any redirect? 

MR. TITUS: No, Your Honor. 

THE COURT: You may step down. 

Call your next witness. 

THE WITNESS: Judge, may I be excused? 

THE COURT: The witness may be excused. 

Do you have to return to work ? 

THE WITNESS: Yes, sir. 

THE COURT: You are excused permanently. 

MR. TITUS: Call Mr. John T. Harvey, please. 

Thereupon -- 

JOHN T. HARVEY 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. State your full name, sir. A. John Timothy Harvey. 

Q. What is your home address? A. 1221 Wisconsin Avenue, 
Northwest. 

Q. That is in the District of Columbia? A. It is, sir. 

Q. Mr. Harvey, where is your place of employment, sir ? 
A. 1225 Wisconsin Avenue. 

Q. Northwest? A. Northwest. 

Q. In the District of Columbia? A. Yes. 

Q. And what is that, sir? A. Itis the Tivoli Restaurant. 

Q. What is your capacity at that restaurant? A. Iam the manager. 


Q. How long have you been manager of that restaurant, Mr. Harvey? 


A. Since opening last February. 
Q. Of 1960? A. *60. 
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Q. Mr. Harvey, in your capacity as manager, could you tell us 
how many employees you employ at that restaurant; during the month 
of June, 1960? A. 12. | 

Q. 12? A. Yes, sir. 

Q. Is that a corporation, the restaurant? A. That is a corporation. 

Q. Now, Mr. Harvey, I want to show you a check which bears an 
indorsement John Harvey. I want you to look at this check, sir, and tell 
the Court and jury whether you have ever seen that before. A. Yes, I 
received this sometime about the 22d of June. 


Q. Of 1960? A. Of 1960. 
Q. Was that at the restaurant, sir? A. That was at the restaurant. 
Q. Tell the Court and jury, in your own words, Mr. Harvey, how 
that check first came to your attention and what you did with it? 
A. Well, it was received in the evening, I think, around 7:00 o'clock. 
I was upstairs in the office. The bartender called me. 
Q. By the way, the bartender who called you; is he dead now? 


A. Iunderstand he is dead. 

@. Go ahead. A. He called and said he had a check from a 
Mr. Leigh. | 

DEFENDANT LEIGH: Hearsay. 

MR. TITUS: I submit. this witness is deceased. We could not 
produce that witness. 

THE COURT: Why don't you ask him to say as a result of the -- 

BY MR. TITUS: 

Q. Mr. Witness, what did you do after you had this conversation 
with the bartender? A. I came down about 5 minutes later see Mr. 
Leigh was there with a friend and I spoke to him. 

Q. Did you know Mr. Leigh, the defendant in this case, before 
that day? A. Yes, he had been in off and on for two months. We got 
to be very well acquainted. 

Q. Asacustomer? A. Asa customer. 

Q. Now, sir, this check is in what amount that you TS before us ? 
A. Well, this one is $25.00. | 
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Q. Did you okay the cashing of that check? A. Yes, I indorsed it. 

Q. You indorsed it. And was that check subsequently put through 

your place of business in the ordinary course of your bank deposits? 
A. Yes. 

Q. And what happened to that check? A. It was returned. 

Q. And what was the notation, if you can see it on there? What is 
the notation? A. Iam sure it says "address unknown". 

Q. Look at the white piece of paper. A. "Cannot identify”. 

Q. Incidentally, Mr. Harvey, when you placed your indorsement 
on the back of this check, was that on the same date that you stated it was 
presented to the restaurant, or was that the subsequent date? A. It was 
the next morning. 

Q. The next morning. Did you see the check in the cash register ? 
A. Yes, I drew all the deposits in. 

MR. TITUS: Your witness. 

THE COURT: Cross-examine. 

CROSS EXAMINATION 
BY MR. FITZGERALD: 

Q. Now, you say you knew this defendant, he had been in there 
many times? A. Yes. 

Q. How frequently? A. 2or 3 times a week. He would come in 
the afternoons and say he was working in the Bell Haven Country Club 
and he was killing time until he went to dinner. 

Q. What was he doing, drinking? A. Yes. 

Q. Was he a heavy drinker? A. It is hard to define. Some people 
drink more than others. He was never to the point that he seemed to be 
inebriated. 

Q. How many drinks would he have? 

MR. TITUS: ' Your Honor, I think the witness has answered the 
question that he was not inebriated, in his opinion, and I think that is 
sufficient for the record. 

THE COURT: I will sustain your objection. 


21 


MR. FITZGERALD: No questions. 

THE COURT: You have no redirect? 

MR. TITUS: No redirect. | 

THE COURT: Do you wish the witness to be excused? | 

MR. TITUS: I would appreciate it, and Iam sure he would. 

THE COURT: Very well, you are excused. 

Call your next witness. 

MR. TITUS: Mrs. Calongne. 

Thereupon -- 

CHLOE M. CALONGNE 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. Mrs. Calongne, state and spell your fullname. A. My name 
is Mrs. Chloe C-a-l-o-n-g-n-e; C-h-l-o-e, C-a-l-o-n-g-n-e, 

Q. Calongne, is that pronounced? A. "Ka Loin". 

Q. Mrs. Calongne, what is your home address? A. My home 
address is 3020 14th Street, Northwest. 

Q. That is Washington, D.C.? A. Washington, D.C. 

Q. And Mrs. Calongne, where do you work and what type of 
employment is it? A. My husband and I have the Savoy ores we 
are owners. 

Q. Where is that located? A. Located 2608 Connecticut Avenue, 
Northwest, Washington. 

Q. And how long have you and your husband had that place of 
business? A. The business has been located on Connecticut, Avenue for 


a year. However, we have had the Savoy Florist's for about 9 years; 


close to it. 
MR. TITUS: Your Honor, I would like this particular document, 


which is a purported sales slip of the Savoy Flower Shop, to be marked 
as Government Exhibit Number 5 for Identification, sir. 
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THE COURT: It may be so marked. 
THE DEPUTY CLERK: Government's Exhibit 5 Marked for 
Identification. 


(Govt. Exhibit No. 5 was Marked 
for Identification.) 


BY MR. TITUS: 

Q. Mrs. Calongne, I want to show you Government Exhibit Number 
4 Marked for Identification, a check in the amount of $25.00. Look at that 
check and look at the indorsement appearing on the back of it and tell 
the jury and the Court whether you recognize it, Mrs. Calongne. 
A. Ido recognize this check. 

Q. Do you recall, Ma’am, when you first saw that check? A. Yes, 
sir, I do. 

Q. What date? A. It was onor about July 7th. I would say 

July 7th. 

Q. Of this year? A. Of this year. 

Q. And where did you see it, Mrs. Calongne? A. In my store. 

Q. Savoy Florist's? A. Savoy Florist's. 

Q. Where was it located at that time? A. On Connecticut Avenue. 

Q. Northwest, Washington? A. Yes, sir. 

Q. Mrs. Calongne, who presented that check to you at the Savoy 
Florist’s? A. Mr. Richard E. Leigh, the gentleman over there (indicating). 

Q. The defendant in this case? A. The defendant. 

Q. And that check is in what amount, Mrs. Calongne? A. $25.00. 

Q. Do you recall the circumstances under which Mr. Leigh 
presented that check to you? A. Yes, sir, I do. 

Q. Tell us briefly what happened? A. Well, he had been in on 
several occasions and purchased some roses to be delivered, and the 

several occasions each time he had asked me to cash a check, and 
in which I told him we didn't cash checks. And he said, "I will come 
back later and get the roses and pay for them and have them delivered." 
So which he did. And 3 times he did that. He asked me to cash a check 
and I told him no, that we didn't cash checks only for the amount of the 
flowers, if the check was made out for the amount of the 
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flowers. So then in this case he had been in, well, I would say about 
4 times; and then I told him, I said, "I will cash it this time,” since I 
figured he must have been cashing them in the neighborhood. 

Q. Did you on this occasion cash the check? A. I cashed the 
check. The amount of the flowers was $7.50 and 15¢ tax, a and I 
cashed the check and gave him the change. | 

Q. Allright. Mrs. Calongne, will you look at this item, which is 
now marked Government Exhibit Number 5 for AOE EEO SER 2 A. That 
is my sales ticket. 

Q. Do you recognize it? A. Yes, sir. 

Q. What is it? A. Itis a sales slip. 

Q. Does that represent the sale of flowers to the defendant on that 

date of -- you said July 7th, did you? A. That is right. 

Q. Which you have just described to the jury? A. That is right. 

Q. And that is in what amount? A. $7.65. 

Q. And the balance of this check of $25.00, did you give that to the 
defendant? A. I gave the change to the defendant. 

Q. All right. I want to show you -- Incidentally, Mrs. Calongne, 
the indorsement appearing on the back of the check marked Government 
Number 4 for Identification, the name "Richard Leigh," was that put on 
there in your presence by this defendant? A. No, sir, it wasn't. 

Q. Was it already on there when you received the ci from him ? 
A. It was on there. | 

Q. Now, did there come a time, Mrs. Calongne, when this check in 
the amount of $25.00 was returned to your place of business, the Savoy 
Florist's? A. Yes, sir, it was. ; 

Q. And was this paper attached to it, attached to it ati that time ? 

A. That is right. 


Q. With the notation "cannot identify or locate wo ? 
A. That is right. 
Q. This, Ma'am, you said was on July 7th, 1960? A. ‘Yes. 
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Q. Did the defendant tell you at that time where he had obtained 
that check? A. He told me he was working at the Bell Haven Country 
Club. 

Q. And that was on July 7th he told you that? A. And he told me 
that was his travelling expense check. I think it is marked on there. 

Q. And he told you that on July 7th? A. That is right. 

MR. TITUS: Your witness, counsel. 

MR. FITZGERALD: No questions. 

THE COURT: You may step down. 

Call your next witness. 

You have no redirect ? 

MR. TITUS: No redirect, Your Honor. 

Your Honor, this witness I am calling is from Karl's Caterers, 
and this morning I spoke to him on the phone and he had no other 
employee in his store, and he said he could get to Court ina half-hour 

or so. I think he is having some difficulty with his place of business, 
so I am going to ascertain right now where he is. May we have a short 
recess ? 

THE COURT: You may. We didn't have any morning recess. 

(A message was delivered to Mr. Titus at the counsel table by 
Mr. McLaughlin, Ass't. U.S. Attorney.) 

MR. TITUS: He said he is on his way down. 

THE COURT: Very well, ladies and gentlemen of the jury, bearing 
in mind the admonition the Court gave you at the beginning of the trial, 
you will be excused for 15 minutes; until which time Court will now 
stand recessed. 

THE DEPUTY MARSHAL: This Honorable Court now stands 
recessed until 5 minutes of 12:00. Jurors use the room back here, 
please. 

(Whereupon, at 11:40 a.m. the court recessed and reconvened at 
11:55 a.m.) 

THE COURT: Call your next witness, Mr. Titus. 
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MR, TITUS: Mr. Robbins, take the stand, please. 
Thereupon -- 
LESTER H. ROBBINS 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, TITUS: 

Q. Mr. Robbins, tell us your full name, please. A. Lester Harry 
Robbins. 

Q. That is spelled R-o-b-b-i-n-s? A. That is correct. 

Q. Mr. Robbins, tell us first your home address? A. 2925 Ordway 
Street, Northwest. : 

Q. Mr. Robbins, where do you work? A. Karl's Caterers, 
Incorporated, 2643 Connecticut Avenue, Northwest. | 

Q. Is that in the District of Columbia? A. District of Columbia 
yes, sir. 

Q. Are you the manager of Karl's Catering Service ? ? A. Yes, sir. 

Q. And, Mr. Robbins, I want to direct your attentionto the 28th of 
June, 1960. Were you managing that business at that time? A. Yes, sir. 

Q. Mr. Robbins, I am now showing you a check marked Government 
Exhibit Number 3 for Identification. A. Yes, sir. | 

Q. Would you look at that, sir? A. Yes, sir. 

Q. Will you tell the Court and jury if you have seen that check 
before, Mr. Robbins? A. Yes, sir. 

Q. Do you recall what the circumstances were where you first saw 
that check, sir? A. Well, this man had been coming in the shop for 
some time and I just misjudged my confidence in myself. I took it for 
granted he was an honest man. And he had been coming in for some 


time buying various items, etc., and I thought I knew human nature, and 


I just took it for granted that he was an honest man. And when he 
presented this check to me I -- it never entered my mind he was anything 
but honest, and I took it for granted it was a good check for $35.00; and 
he bought about $6.00 of merchandise and I gave him the balance in cash. 
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Q. All right. And that was at your place of business? A. That 
is correct. 2643 Connecticut Avenue. That is correct. 

Q. That was around June 28th, 1960? A. That is correct, sir. 

Q. Now. Mr. Robbins, when you spoke of "this man" do you mean 
the defendant Leigh seated there (indicating)? A. That is correct; that 
is the gentleman. 

Q. Mr. Robbins, after you had given the defendant the balance of 
this check in cash, did you then let the check go through in the normal 
course of business? A. In the normal course of procedure when I put 
my bank balance through on Monday morning, the deposit. 

Q. Now, attached to that check, Mr. Robbins, is a notation from 
the bank. When the check was returned to your place of business, did 
it have that notation? A. It was returned to our other shop. All 
returned checks are returned there. 

Q. Did you eventually see this notation, that they cannot identify 
or locate that account? A. Yes. 

Q. On the back of the check is this indorsement, "Richard E. Leigh’; 
was that placed on there in your presence? A. It was not, sir. I just 
took it for granted. 


Q. No? A. E was not, sir, not in my presence; that is correct. 
MR. TITUS: Your witness. 


MR. FITZGERALD: No questions. 

THE COURT: You may step down. 

MR. TITUS: Your Honor, may Mr. Robbins be excused ? 
THE COURT: You may be excused, Mr. Robbins. 

THE WITNESS: Thank you, sir. 

THE COURT: Call your next witness. 

MR. TITUS: Call Sergeant Kapsol, Mr. Marshal, please. 
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Thereupon -- 
DETECTIVE SGT. ALEX KAPSOL 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. State your name and your assignment, please, Sergeant. 

A. Alex K. Kapsol, Detective Sergeant, assigned to the Check and Fraud 
Squad. 

Q. For how many years have you been with that specific squad ? 
A. Since March of 1956. 

Q. Sergeant Kapsol, I want to direct your attention to the defendant 
in this case, Richard E. Leigh, seated here at counsel table. Did there 
come an occasion, sir, when that defendant was in your custody, and if so, 
what date was that? A. That was on September 2d, 1960. 

Q. Did you have occasion to have the defendant in your custody on 
that same date here in the District of Columbia? A. I did, sir. 

Q. And on that date, sir, did you obtain from the defendant 
voluntarily on his part a handwriting specimen, a ss of his own 
writing? A. I did, sir. 

Q. And did he on that occasion make that specimen or _speeimens 
in your presence? A. He did, sir. 

Q. Do you have one of those with you now, sir? A. I do. 

Q. Would you produce that? | 

MR. TITUS: Your Honor, may this specimen be Marked as 
Government's Exhibit Number 6 for Identification ? 

THE COURT: So mark it. 

THE DEPUTY CLERK: Government Exhibit 6 Marked for 
Identification. 


(Govt. Exhibit No. 6 ae Marked 
for Identification.) 


MR. TITUS: Will Your Honor indulge me a moment ? | 
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BY MR. TITUS: 

Q. Sergeant, showing you the Exhibit which you just produced, 
Government Exhibit 6 for Identification, is all the writing on both sides 

of that card. was all that writing placed on there by the defendant ? 
A. All with the exception of the word “forgery”, my last name, the time 
that Mr. Leigh completed this particular card and the date. 

Q. The rest of it was in the handwriting of the defendant? A. That 
is right. 

Q. And placed on there in your presence by him? A. Right. 

Q. In addition to this card, was there another identical or similar 


type of card prepared by the defendant at the same time? A. There was, 


sir. 

Q. Incidentally, sir, what did you do with these 2 cards after you 
obtained them fromthe defendant? A. Well, the 2 handwriting cards were 
subsequently submitted to James Miller, who is one of our questioned 
document examiners. 

Q. At the Police Department? A. That is right. 

Q. And Mr. Miller received these 2 specimens from you; is that 
correct? A. That is right, sir. 

MR. TITUS: Your witness, counsel. 

THE COURT: Cross-examine. 

MR. FITZGERALD: No questions. 

THE COURT: You may step down. 

Call your next witness. 

MR. TITUS: “Would you see if Detective Miller is there, please? 

Thereupon -~ 

DETECTIVE JAMES MILLER 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. Detective Miller, state your full name, sir? A. James T. 

Miller. 
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Q. And would you give us your home address, sir? A. 2211 Sorrel, 


S-o-r-r-e-l, Street, McLean, Virginia. 

Q. Now, Detective Miller, to what outfit are you with in’ the 
Metropolitan Police Department? A. Since 1951 I have been assigned to 
the Identification Bureau, which is part of the Detective Bureau. 

Q. And in the Identification Bureau, Detective Miller, what are 
your specific duties? A. When I first was assigned in March of '51 I did 

fingerprint work, photographic work, and did some preliminary 
blood testing; and I have testified in this Court as an expert witness in 
those 3 fields. In July, 1954, I was transferred to the Office of Mr. Ira 
M. Gullickson and have worked since July, 1954, in that office exclusively 
with the questioned documents. 

Q. And by questioned documents, does that refer to the identification 
of handwriting on documents? A. Yes, sir, that does. | 

Q. And since 1954, Detective Miller, have you had occasion to 
testify in these courts as an expert in the field of questioned documents 
analysis? A. Yes, sir, I have. 

Q. On many or few occasions? A. Ihave appeared in this Court 
on some hundreds of occasions and have actually testified on some 62 
different occasions. 

Q. And have you on those occasions qualified in your field as an 
expert? A. Yes, sir, I have. 

Q. Did you, in the course of your duties in the Identification Bureau, 
and under Mr. Ira Gullickson, pursue the study of your specialty under 
his supervision; Mr. Gullickson's supervision? A. Yes, sir, I did. 

MR. TITUS: Your Honor, I will submit the background and 
qualifications of this witness as an expert in the field of handwriting 
analysis. 

THE COURT: It appears to the Court to be sufficient. 

BY MR. TITUS: 

Q. Now, Detective Miller, I want to show you first what is marked 
as Government Exhibit Number 6 for Identification. Would you look at 
that card, please, sir? Do you recognize it? A. Yes, sir, I do. 
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Q. Do you recall obtaining that card through Sergeant Kapsol of 
the Check and Fraud Squad? A. Yes, sir, I do recall that. 

Q. Now, in addition to that card, sir, I want to show you the 
Exhibits Marked 1 through 4 for Identification, specifically, 4 checks; 
and I want you, sir, to look at each one of these checks 1 through 4 
Marked for Identification and tell the Court and jury whether you have 
seen those before? A. Yes, sir, Ihave. Ihave seen all 4 of these checks. 

Q. Do you recall, sir, whether they, likewise, were obtained 
through Sergeant Kapsol? A. They were, sir. 

Q. Did you, sir, have occasion to examine those 4 checks -- Oh, 
incidentally, I left out a question. When you obtained the first hand- 
writing specimen, Government Exhibit Number 6 for Identification, was 


another one similar to that also given to you by Sergeant Kapsol? 


A. Yes, sir, there were 2 cards exactly alike. 

Q. Did you have both of those cards in your possession for the 
examination? A. I had both. 

Q. The other card, I believe you indicated, is at headquarters now 
and available? A. On file at headquarters. 

Q. Now, were those 2 cards given to you by Sergeant Kapsol ? 

A. Yes, sir. 

Q. Did you make a comparison between the writing appearing on 
those 2 identification cards, one of which is Government Exhibit Number 
6 for Identification, and the 4 checks marked 1 through 4 for Identification 
to compare the handwriting appearing on those checks? A. Yes, sir, 

I did. 

Q. Did you, sir, as a result of that examination reach a conclusion 
as to the handwriting appearing on the 4 checks; and I am speaking of the 

name of the maker on all those 4 checks? A. I did, sir. 

Q. And that name of the maker was Ben Hilliard; is that correct? 
A. Yes, sir. 

Q. Would you look at those names? A. That is correct, Ben 
Hilliard, Jr. 
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Q. Did you reach a conclusion as to the person who wrote the 
name of the maker, Ben Hilliard, Jr. on all of those checks as'to who 
was the writer of that signature? A. I have, sir. 

Q. Would you tell the Court and jury what that conclusion was? 

A. The conclusion is that the writer of Government's Exhibit Number 6 -- 
this is the standard card, the specimen of the handwriting of Richard E. 
Leigh -- the individual who wrote this signed the name Ben Hilliard, Jr. 
as maker on all 4 of these checks. Now, this is based on the quality of 
the writing, the general style of the writing, the skill displayed and the 
method of forming each individual letter, the slant of the writing, et cetera. 
All of these things are taken into consideration. Now, there is avery 
unusual situation here, in that Mr. Leigh is foreign educated and the 
handwriting system that he used is considerably different than is 
taught in American schools. It's continental European style, and this 
style agrees in formation in the unusual manner of forming letters with 
the signatures of Ben Hilliard, Jr. on the checks. 

The writing skill displayed is the same as displayed on the standard 
card of Mr. Leigh, and the slant, the size of the letters, the relative size 
of each individual letter, one to the other. For instance, he makes his 
first letter in the 2 L's of Hilliard higher than the second. The spacing 
of these L's in relation of each, one L to the other, and the general size 
and spacing of the 2 names, Ben Hilliard and Jr., those 3 things. They 
are all shaped and sized and spaced exactly as it appeared on Mr. Leigh's 
card. Actually, they are very freely written and there is little difference 

at all in his normal handwriting and the writing on these checks. 

Q. Now, let me interrupt you a moment, Detective Miller. Would 
you look at the indorsement "Richard Leigh" appearing on the back of 
those checks, the 4 checks in question. What about that writing, sir? 
Whose writing, in your opinion, is that? A. This very definitely is the 
very normal, natural, freely written signature of Richard E. ‘Leigh. It 


is very freely and easily written. 


Q. In your opinion, sir, is the indorsement of Richard Leigh 
written on those checks written in a more normal manner than the 
signature of Ben Hilliard as the name of the maker ? A. I would say 
probably yes, in that we generally write our signature a little freer than 
some word that we are not as familiar with writing. But the checks are 


very definitely the same writer. front and back, there is no question 


here at all. 

Q. Front and back? A. Yes, sir. 

Q. And that is the same as the maker of the card which you have 
referred to? A. That is the same as the individual who filled out the 
card, Government Exhibit Number 6. 

MR. TITUS: Your witness. 

MR. FITZGERALD: No questions. 

THE COURT: You may step down. 

Call your next witness. 

MR. TITUS: Your Honor, at this time the Government will offer 
in evidence Government's Exhibit 1 through -- 

Your Honor, before I do this, may this witness be excused ? 

THE COURT: He may. 

THE WITNESS: Thank you. 

MR. TITUS: Your Honor, I will offer in evidence Government's 
Exhibits 1 through 6. Correct, Mr. Clerk? 

THE DEPUTY CLERK: Correct. 

MR. TITUS: 1 through 6. 

THE COURT: Any objection? 

MR. FITZGERALD: I don't object to Exhibit 1, 2,3,4. Objection 
is made to 5 and 6. 6 is objected to on the ground that it contains 
prejudicial material which would inflame whoever would see it; and I 
beg Your Honor to look at it and see if that is not so. 5 isa sales slip 
which was not purported to have been made out by this defendant, and 
I don't see its relevancy. The checks are not objected to. 
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THE COURT: Overruled. They may be received in evidence. 


(Govt. Exhibits 1 through 6 were 
Received in Evidence.) 


MR. TITUS: The Government rests its case, Your Honor. 

THE COURT: Mr. Fitzgerald, it is up to you now. 

MR. FITZGERALD: No defense. 

THE COURT: You rest too. Very well then, ladies and) pensemen 
of the jury, this is all the evidence in the case. You will be excused until 
1:45, bearing in mind the admonition the Court gave you at the beginning 
of the trial. : 

THE DEPUTY MARSHAL: This Honorable Court stands recessed 

until 1:45 this afternoon. 

(Whereupon, at 12:17 p.m. the Court recessed for the luncheon 
period and reconvened at 1:50 p.m.) | 

THE COURT: Will counsel approach the bench, please. 

(AT THE BENCH:) 

THE COURT: This is particularly for the information “ Mr. 
Fitzgerald so he will know what the situation is. : 

On November 28th the Clerk's Office wrote a letter to Richard E. 
Leigh: 

(Reading) "November 28, 1960. 

"Richard E. Leigh, 
"200 19th Street, Southeast, 
"Washington, D.C. 

“Dear Sir: 

"Reference is made to your letter of November 16, 1960, which is 
returned herewith. 

"You are advised that this office has not heretofore received your 
petition for Writ of Habeas Corpus. 

‘Very truly yours, 

“Harry M. Hull 

"Clerk by Deputy Clerk." | 
This letter evidently crossed this one of Leigh to the Clerk. 


(Reading) “Richard E. Leigh. 
200 19th Street. Southeast. 
“Washington, D.C. 
“November 24, 1960. 
“Clerk. United States District Court for the District of Columbia, 
“United States Court House, Washington 1, D.C. 
“Dear Sir: 
“IT have no reply to my letter of inquiry of November 16, 1960, in 


regards to a petition for a Writ of Habeas Corpus, placed in the United 


States mails in 2 envelopes on November 4, 1960. 

“I presume. therefore. that the Court wilfully and intentionally is 
not acting on the petition for the sole purpose of depriving affiant of his 
liberty. 

“A hearing was had in the courtroom of the Honorable Judge Pine 
on November 23d. 1960, at which defendant was removed with such an 
unreasonable speed, that he was unable to ask the Court for the date of 
the next hearing, and was. as customary, not given one by the Court. 

“Therefore, mail me the date of the next appearance in Court. 

"Very truly yours,” 
Signed "Richard E. Leigh, 
"Richard E, Leigh, CBI-317 -128572."" 

So you see. there is no such thing as a petition for habeas corpus. 

MR. FITZGERALD: If Your Honor please, I do have a letter I got 
from the Superintendent of the Jail indicating that they had received a 
petition for 2 Writ of Habeas Corpus and they had dropped it in the mail. 

THE COURT: Sure. the Clerk received it and told him it was 
insufficient; so I don’t know if it is necessary to have this before the jury. 

MR. TITUS: I think it has no materiality on the proceedings and I 
am glad the Court put what you have in the record so our record is 
protected, because this case was sent to Your Honor for trial and it was 
sent by the Chief Judge for trial. So apparently all these matters had 
been cleared before hand. 
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THE COURT: I just wanted to let Mr. Fitzgerald know. 
MR. FITZGERALD: Thank you. I don't intend to enter an argument 


here at this time. Iam going to rest. 

MR. TITUS: Well, in that case, Your Honor -- 

MR. FITZGERALD: This is at the specific request of my client. 

MR. TITUS: Well, in view of the fact that counsel doesn’ t intent 

to argue I am willing to submit it to the Court. Iam willing to make that 
statement in open Court too. 

THE COURT: Very well, gentlemen. 

(IN OPEN COURT:) 

MR. TITUS: May it please the Court, the time would now normally 
be for argument of counsel, and I am under the impression and have the 
information that counsel wishes to submit the case to the jury; and in 
view of that situation, rather than delay the trial with argument, I am 
willing to submit the case to the jury without further argument. | 

THE COURT: Mr. Fitzgerald are you doing this of your own 
volition or by direction of your client? 

MR. FITZGERALD: By direction of my client. 

THE COURT: Very well, let the record so show. 

Well, ladies and gentlemen of the jury, this has been a aa case. 

JUDGE'S CHARGE : 

You have heard all the evidence that is here and you have neard the 
statements of the counsel. Now it becomes your duty to determine whether 
or not the defendant is guilty of the crimes with which he is charged. 

Before discussing the charge against the defendant in detail, I shall 
summarize for you the general principles of law that must govern you and 

guide you in determing the issues here. | 

It is the function and the duty of the jury to determine issues of 
fact. It is the duty of the Court to instruct you as to the principles and 
rules of law governing the case. You are bound and obligated to follow 
the instructions of the Court as to the law and to take the law from the 
Court. On the other hand, you are the sole judges of the facts, and you 
must determine the facts for yourself solely upon the evidence presented 
at the trial. | 
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The fact that a defendant is charged with a crime and has been in- 
dicted is not to be taken as any indication of guilt. Its sole purpose is to 
bring the defendant before the Court. It is merely the machinery and pro- 
cedure provided dy law for placing a defendant on trial. 

Every defendant in a criminal case is presumed to be innocent and 
that presumption attaches throughout the trial. 

The burden of proof is upon the Government to prove the defendant 
guilty beyond a reasonable doubt. and unless the Government sustains that 
burden and proves beyond a reasonable doubt that the defendant has com- 
mitted the crime with which he is charged, the jury must find the defend- 
ant not guilty. 

Proof beyond a reasonable doubt, however, does not mean proof be- 
yond all doubt. It means proof to a moral certainty and not necessarily 
proof to an absolute certainty. 

By a reasonable doubt, as its name implies, means a doubt based on 
reason, a doubt for which you can give a reason to yourself, and not just 
any whimsical speculation or capricious conjecture. It means a doubt which 
is substantial and not merely shadowy. Neither does it mean a doubt born of 
reluctance on the part of a juror to perform an unpleasant duty, or a doubt 
arising out of sympathy for a defendant, or out of anything other than a 
candid consideration of all the evidence presented. 


Proof beyond 'a reasonable doubt means simply that, if after an im- 


partial comparison and consideration of all the evidence in the case you can 
say to yourself you are not satisfied with the defendant’s guilt, then you have 
a reasonable doubt. 

On the other hand, if after such an impartial comparison and considera- 
tion of all the evidence you can truthfully and candidly say to yourself that you 
have an abiding conviction of the defendant's guilt, then you have no reason- 
able doubt. 

In determining whether the Government has established the charges 
against the defendant beyond a reasonable doubt, you will consider and weigh 

the testimony of all the witnesses who have testified before you and 
the circumstances concerning which testimony has been introduced. 

You may also consider any exhibits which have been admitted into 
evidence in this trial. 
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You are the sole judges of the credibility of witnesses. In other 
words, you and you alone are to determine whether to believe any 
witness and the extent to which you may credit them. 

In reaching a conclusion as to the credibility of any witness, and 
in weighing the testimony of any witness, you are to take into consideration 
the witness’ manner of testifying, whether the witness impresses you as 
a truth-telling individual, whether the witness impresses you as having 
an accurate memory and recollection, and whether the mune any 
interest in the outcome of the case. | 

All of those matters, together with any other factors that appear to 
you as having a bearing on this matter, you may consider and weigh in 
determining what witnesses to believe and the extent to which you credit 
them. 
If you find that any witness wilfully testified falsely as to any 
material fact, concerning which the witness could not possibly have been 
mistaken, you are then at liberty, if you deem it wise to do so, to disregard 
the entire testimony of that witness or any part of it. : 

The testimony of one witness whom you may find to be entitled to 
full credit is sufficient for the proof of any fact and can justify a verdict 
in accordance with such testimony even if a number of ae have 
testified to the contrary. 

You are not to permit yourself to be influenced by anything the 
Court may have said or done which has suggested to you that he may be 
inclined to favor the position of either the Government or the defendant. 

I have not intended to express or indicate any opinion as to what 
witnesses are worthy of belief or disbelief, what has been proved, or 
what has not been proved, or what inferences should be drawn from the 
evidence. If any expression of mine has seemed to indicate an opinion 
relating to those matters, I instruct you to disregard it. 

Ladies and gentlemen of the jury, bear in mind that you will make 
a definite contribution to efficient judicial administration if you arrive 
at a just and proper verdict in this case. To that end, the Court reminds 


you that in your deliberations in the jury room your purpose should not 
be to support your own opinion but to ascertain and declare the truth. 
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It is the duty of attorneys on each side of a case to object when the 

other side offers testimony or other evidence which counsel believes 
is not properly admissible. When the Court has sustained an objection 
to a question, the jury are to disregard the question and may draw no 
inferences from the wording of it or speculate as to what the witness 
would have said if permitted to answer. Upon allowing testimony or other 
evidence to be introduced over the objection of counsel, the Court does 
not indicate any opinion as to the weight or effect of such evidence. As 
stated before. the jury are the sole judges of the credibility of all 
witnesses and the weight and effect of all evidence. 

You should not let sympathy or prejudice enter into your delibera- 
tions or enter into your verdict. 

Bear in mind, you are a fact-finding body, and that you are bound 
and obligated to apply the law as given you by the Court to the facts as 
you determine them. 

Impartiality is expected of you just as it is of me. 

We now come to the law as it applies to this case. 

The Grand Jury charged against the defendant as follows: 

“That on or about June 18, 1960, within the District of Columbia, 
Richard E. Leigh, with intent to defraud, falsely made and forged in its 
entirety a bank check. Following is a photostatic copy of said falsely 

made and forged check: 

"Check 375, June 18, 1960, $85.00." 

Second Count: 

"On or about June 19, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, passed and uttered to Mitchell J. Sabagh, 
as true and genuine a forged bank check, a copy of which is set forth in 


the first count of this indictment and is incorporated herein by reference, 
well knowing the aforesaid check was forged." 
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Third Count: 

"On or about June 21, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, falsely made and forged in its entirety 
a bank check. Following is a photostatic copy of said falsely made and 
forged check," which is attached to the indictment, in the = of ''$25.00." 

Fourth Count: 

"On or about June 22, 1960, within the District of Columbia, Richard 


E. Leigh, with intent to defraud, passed and uttered to John T. Harvey, as 
true and genuine, a forged bank check, a copy of which is set forth in the 
third count of this indictment and is incorporated herein by reference, 


well knowing the aforesaid check was forged." 

Fifth Count: 

"On or about June 27, 1960, within the District of Columbia, 

Richard E. Leigh, with intent to defraud, falsely made and forged 
in its entirety a bank check. Following is a photostatic copy of said 
falsely made and forged check," in the sum of "$35.00." 

Sixth Count: 

"On or about June 28, 1960, within the District of Columbia, 
Richard E. Leigh, with intent to defraud, passed and uttered to Lester H. 
Robbins, as true and genuine, a forged bank check, a copy of which is set 
forth in the fifth count of this indictment and is incorporated herein by 
reference, well knowing the aforesaid check was forged.” 

Seventh Count: } 

"On or about June 27, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, falsely made and forged in its entirety 
a bank check. Following is a photostatic copy of said falsely made and 
forged check," which is attached to the indictment, in the sum of "$25.00." 

Eighth Count: 

"On or about July 7, 1960, within the District of Columbia, Richard 
E. Leigh, with intent to defraud, passed and uttered to Chloe M. Calongne, 
as true and genuine, a forged bank check, a copy of which is set forth in 
the seventh count of this indictment and is incorporated herein by 
reference, well knowing the aforesaid check was forged." | 
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If by any chance I said Robert E. Leigh, it should have been 
Richard E. Leigh. When you see that R.E. Leigh you naturally think of 
General Robert E. Lee. 

In Courts. as well as in everyday affairs of life, there are two 
kinds of evidence. One is known as direct evidence and the other is 
circumstantial evidence. 

Direct evidence. for example, is evidence of a witness himself as 
to what he saw or heard as an eye-witness to a crime under inquiry. 

Indirect or circumstantial evidence is supplied by testimony of 
facts and circumstances which tend to show that the offense under inquiry 
had been committed and by whom it was committed. In other words, it 
is evidence which is composed of proved facts which raise a logical 
inference as to the existence of the fact at issue in the particular case. 

Both kinds of evidence, direct and indirect or circumstantial 
evidence. are present in this case. Both kinds of evidence are equally 
entitled to consideration by a jury. Sometimes a jury may be more 
convinced by indirect or circumstantial evidence than by direct evidence. 
If the circumstantial evidence is sufficiently strong it may be as con- 
vincing as direct evidence, because circumstances speak for themselves, 
and if they are strong enough they may lead to a definite conclusion. But 


the rule of law is, that whether the evidence be direct or circumstantial 


or 2 combination thereof, before there may be a conviction by a 
jury you must find that the evidence adds up to proof beyond a reasonable 
doubt. 

Forgery and uttering are defined in the code of laws of the District 
of Columbia as follows; and I shall read to you the pertinent parts of 
the statute. 

“Whoever with intent to defraud or injure another falsely makes 
any writing which might operate to the prejudice of another or passes, 
utters or publishes any paper so falsely made knowing the same to be 
false and forged, with the intent to defraud or prejudice the right of 
another shall be punishable by the penalty prescribed in the statute." 
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To constitute the crime of forgery 3 elements must be present. 

(1) There must be a false making of some written instrument. (2) The 
instrument must be apparently capable of effecting a fraud. @ There 
must be fraudulent intent. 

In this instance, the defendant is charged in the indictment with 
falsely making and uttering 4 written instruments, to wit, 4 checks. 

A check is obviously an instrument capable of effecting a fraud. 

A fraudulent intent, of course, cannot be proved directly. It is 
impossible to see the operation of the human mind of another person. 
Fraudulent intent is ordinarily proved indirectly. Fraudulent intent may 

be gathered from what a defendant does or says, or from the 
surrounding circumstances, or even from the act itself. 

Every sane person is presumed to intend the natural consequences 
of his own act. Since intent is an essential element of the crimes with 
which this defendant has been charged, I shall now instruct you in that 
regard. 

When you do a thing on purpose you do what you intend to do. The 
intention that a person has in doing a certain act is to be determined, as 
I have before stated, to be determined by his acts and by his: words at 
the time he commits the acts and preceding that time. A sane person is 
presumed to intend the consequences of his own act. : 

A jury may infer the intent that a person has from the | circumstances 
of the case as disclosed by the evidence. 

Among the witnesses who have appeared in this case for the 
Government was a witness referred to as an expert, a handwriting expert. 

A person who, by education, study and experience, has become an 
expert in any art, science or profession, and who is called as a witness 
may give his opinion as to any such matter in which he is versed and 
which is material to the case. You should consider such expert opinion 
and should weigh the reasons, if any, given for it. You are not, however, 
bound by such an opinion. You may give it such weight as you deem it is 
entitled to receive, whether that be great or slight, or you may reject 


it if, in your judgment, the reasons given for it are unsound. 


42 


In weighing the testimony of an expert it is proper for you to 
consider all the surrounding circumstances. his opportunity of knowing 
about the matters concerning which he testifies as an expert, and his 
willingness to expound fairly in reference to his expert knowledge. While 
you should consider the opinion of the expert. you are not bound to follow 
his conclusions. 

It is your duty to take the law from the Court. The law does not 
compel any defendant to take the witness stand and testify. Therefore, 
ladies and gentlemen of the jury, no presumption of guilt may be raised 
and no inference of any Kind may be drawn by you from the failure of the 
defendant to testify. The defendant is under no obligation to testify at 
a trial. 

Finally, members of the jury, you will consider this case in the 
light of the instructions I have just given you and use the same practical 
approach, the same ordinary common sense, the same intelligence that 
you would employ in determining any other important matter that you 
have occasion to decide in the course of your everyday experiences. 

Your verdict in this case may be guilty or not guilty as to each 

count of the indictment, and your verdict, of course, must be 
unanimous. 

Vill counsel please approach the bench. 

(AT THE BENCH:) 

THE COURT: Do you have any objections ? 

MR. FITZGERALD: No, Your Honor. 

MR. TITUS: No, Your Honor. 

THE COURT: Very well. 

(IN OPEN COURT:) 

THE COURT: In considering the instructions which I have given 


you, you are to consider them in their entirety, that is as a whole. Do 


not pick out some particular instruction and accentuate that to the 
overlooking of the others. 
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Upon your return to the courtroom your foreman will state your 
verdict, but each of you individually may be asked to state =P verdict, 
in which case you should be prepared to do so. 

Before commencing your deliberations you will elect one of your 
members as foreman or forelady to preside over your deliberations. 
Whenever you shall have arrived at a verdict notify the Marshal, where- 
upon you will be escorted back to the courtroom to return your verdict 


through your foreman or forelady. 


The alternate juror is dismissed from any further consideration 

of the case with the thanks of the Court for his services. 

Ladies and gentlemen of the jury, you will now retire to your jury 
room to begin your deliberations, taking with you a copy of the indictment 


in this case. 

The Court will now recess until return of Court. 

(Whereupon, at 2:13 p.m. the jury retired to the jury room and 
the court recessed.) 

3:10 p.m. 

THE COURT: Bring in the jury, Mr. Marshal. 

(The jury entered the courtroom and took their respective positions 
in the jury box.) | 

THE DEPUTY MARSHAL: Defendant stand. 

THE COURT: The Clerk will take the verdict. 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 

JURY FOREMAN: It has. 

THE DEPUTY CLERK: What say you as to the defendant Richard 
E. Leigh on Count 1 of the indictment ? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count 2? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count 3? 

JURY FOREMAN: Guilty. 
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THE DEPUTY CLERK: On Count 4? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count 5? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count 6? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count 7? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count 8? 

JURY FOREMAN: Guilty. 

THE DEPUTY CLERK: Members of the jury, your Foreman says 
that you find the defendant Richard E. Leigh guilty on Counts 1, 2, 3, 
4, 5. 6, 7 and 8 of the Indictment, and this is your verdict, so say you 
each and all? 

(THE JURORS RESPONDED IN THE AFFIRMATIVE) 


x *x * * * 
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[ Filed December 15, 1960] 
TRIAL AND VERDICT 


On this 15th day of December, 1960, came the attorney | of the 
United States; the defendant in proper person and by his attorney 
Benedict F. Fitzgerald, Esquire; whereupon the jurors of the! regular 
Petit Jury panel serving in Criminal Court No. , being called, are 
sworn upon their voir dire; and thereupon comes a jury of good and 
lawful persons of the District of Columbia, to-wit: 

1. Aileen I. Huber 7. Louise V. Kern 

Walter L. Robertson 8. Emmett O. Cloud 
. Carl F. Laubach 9. Robert D. Cutkosby 
William S. Dougherty Ralph S. Leonard 
. James W. Rowe Bessie L. Athey 
Leon Julius Mildred I. Buchanan | 
who are sworn to well and truly try the issue joined herein; whereupon 
the Court directs the calling of one (1) alternate juror; Theodore M. 
Alexander is called as alternate juror #1; thereupon after hearing 
evidence in the case and instructions of the Court, the alternate juror 


is excused and the jury retires to consider its verdict. Whereupon the 


jury returns into Court and upon their oath say that the defendant is 
guilty as indicted. . The case is referred to the Probation Officer of 
the Court and the defendant is remanded to the District of Columbia Jail. 


By direction of 


JOSEPH R. JACKSON 
Presiding Judge | 
Criminal Court #7 | 


Present: HARRY M. HULL, Clerk 
United States Attorney : /s/ Stephen T. Miller 


By Harold Titus Deputy Clem 
Assistant United States Attorney 


Jack Maher 
Official Reporter 
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[ Filed January 18, 1961] 
JUDGMENT AND COMMITMENT 

On this 6th day of January, 1961 came the attorney for the 
government and the defendant appeared in person and by his Attorney 
Benedict F. Fitzgerald, 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty of the offense of Forgery & Uttering as charged, and 
the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of three (3) to nine (9) years on counts 1, 2, 
3, 4, 5, 6, 7 & 8. All counts to run concurrently with each other. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge 


[ Filed January 10, 1961] 
NOTICE OF APPEAL 

Petitioner was sentenced on January 6, 1961 in the Court of 
Honorable District Court Judge, Joseph R. Jackson, to a term of 
3 (Three) to 9 (Nine) years, not less than three years. 

REASONS FOR APPEAL 

1. Prejudicial evidence was presented to the jury over Defendant's 

Attorney's objections. (Exhibit #6). 
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2. Defendant was forced to refuse to take the stand on the grounds 
that a petition for a Writ of Habeas Corpus was not acted upon by the 
Court. (Petition for a Writ of Habeas has precendence beter’ aay) other 
Court action.) 

3. That a trial was held without a petition for a Writ of Habeas 
Corpus being acted upon by Chief Judge Pine and Judge Joseph R. Jackson, 
even though they knew, that a petition was in the United States mails. 
(Petition for a Writ of Habeas Corpus has precedence before ‘ia other 
Court action.) 

4, Reduction of sentence for the reason, that Petitioner is 48 years 
old and is under a deportation order, and incarceration for many years 
will result, therein. That no Country will accept Petitioner at his 
advanced age. Petitioner is willing to leave the country immediately. 

MOTION TO FILE IN FORMA PAUPERIS : 

Petitioner is without funds and petitions the Honorable Court to 

allow him to file "Notice of Appeal" without payment of the customary 


fee. 
VERIFICATION | 
Petitioner is the person in the aforesaid motion for "Notice of 


Appeal." 
Respectfully yours, 


/s/ Richard E. Leigh — 
Dated: January 9, 1961. In Propria Persona 


Sworn to before me this 9th day of January, 1961. 


/s/ [illegible] 
Notary Public, D. c. 


PROOF OF SERVICE 
Copy forwarded to United States Attorney Office. 


